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The notary must state facts and show what he has done to find out the residence Basrenn Drs. 
of an endorser, and give notice of protest; and not merely to assert in general January, 1841. 
terms that he made diligent enquiry, and was unable to ascertain it. = 

So when the notary’s clerk testified that “he made diligent enquiry and endea- *2™™N@ ET AL. 

‘ RR U8. 
vored to find out the residence of the endorser,” but in vain, it was held to be HILL. 
insufficient. The particular facts must be shown to enable the court to de- 
termine if proper diligence has been used. 





This is an action against the endorser of three checks or 
drafts drawn at Vicksburg in Mississippi, on the Cashier of the 
Girard Bank in Philadelphia, and ‘acceptance waived.” 
They were endorsed by the payee and the present defendant ; 
; and protested at maturity for non-payment. The usual alle- 
gation is made of protest and due notice thereof given to the 
endorser. 
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Eastern Dis. The defendant pleaded a general denial; and averred that 
January, 1841. 3 
—————— he was not liable as endorser for want of legal and due notice, 
ae Upon these pleadings and issues the case was tried. . 
ad It appeared in evidence that Hill, at the time these checks 
were drawn, in 1838, was a resident of Nashville, but had 
advertised his intention to remove his residence to New- 
Orleans, where in fact he has almost ever since resided and 
carried on business as a partner in a commercial firm. He 
never resided at Vicksburg. The drafts or checks matured 
and were protested in Philadelphia. The notary and his clerk 
both state in substance that they made diligent enquiry to find 
out the residence of the defendant, but could get no informa- 
tion about it. He then sent the notices to Vicksburg, addres. 
sed to the drawers of the checks. There is no evidence that 
the defendant had any notice of protest. It was shown that 
he was a conspicuous dealer in exchange and in merchandise 
in Philadelphia, and generally known to the mercantile com- 
munity there; and that information might easily have been 
obtained, of the place of his residence. 
There was judgment for the defendant and the plaintiffs 
appealed. 


C. M. Jones for the plaintiffs and appellants insisted that 
The notary the evidence of the notary and his clerk showed that due dili- 


SS pe gence was used to find-out the residence of the defendant but 
and show y 


he has done toin vain. This was all the law required. It was impossible to 
find out the res- a ; : ; 

idence of an en- 2ddress notice to him at his residence, and the law does not 
dorser, give no- 


tice of protest; exact impossibilities; the endorser was therefore to be consi- 


and not merely dered as bound absolutely, and must remain bound without 
to assert in gen- 


eral terms that notice. The judgment should therefore be reversed and one 
he madediligent , —e 

inquiry, and was given for the plaintiffs. 

unable to ascer- 
tain it. 


L. Peirce for the defendant, said there was no regular proof 
or evidence of the signatures of the drawer, or of the first 
endorser of the checks or drafts, and no recovery could be had 
without proof of these; and the plaintiffs were not therefore 
shown to be the legal owners of the drafts. 





i 
i 
4 


ee 


ERE RO 


dr 
R 
to 


66 


th 


ut 


— NO eet OO el es Dm 


ben wr. a. 





SEE ee sg IS 


OF THE STATE OF LOUISIANA. 





3 


2. The defendant, as appears from the record had no notice Eastsan Dis. 


whatever of the dishonor of the drafts, although a conspicuous 
merchant and well and generally known where the drafts were 
protested. 

3. The evidence shows that the notary’s clerk did not use 
any diligence or he might easily have ascertained the defen- 
dant’s residence from the merchants and others of Philadelphia. 
The judgment should therefore be affirmed. 


Martin J. delivered the opinion of the court. 


This is an action against the defendant as endorser of three 
drafts or checks drawn by the cashier of the Commercial and 
Rail Road Bank of Vicksburg, the 18th May, 1838, payable 
to the order of Charles Remington, the Ist May, 1839, and 
addressed to the cashier of the Girard Bank of Philadelphia; 
“acceptance waived.”” They were endorsed by the payee and 
the present defendant, and protested on the 4th May, 1839, 
at maturity, for non-payment. 


The defendant pleaded the general issue and specially de- 
nied that he was liable to pay said drafts for want of legal 
notice. There was judgment for.the defendant, and the 


plaintiffs appealed. 


The sole question which this case presents relates to the 
regularity of notice given to the endorser of several drafts, of 
their dishonor. The notices were sent in a letter addressed to 
him at Vicksburg, the place at which the drafts were drawn. 
It does not appear that he ever resided there. The testimony 
shows that he formerly resided in Nashville, Tennessee, but 
that in May, 1838, he gave public notice of his intention to 
remove his residence to New-Orleans; and that he has been in 
New-Orleans for the last two years. The notary’s clerk tes- 
tifies that, he ‘made enquiry as to the place of residence 
of the defendant but was unable to obtain any information 


about it, although he made diligent enquiries and endeavored 


January, 1841. 


FLEMING, M’IN- 
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Eastern Dts. to find-out his residence.” 'The defendant has introduced se. | 


January, 1841. é ; : ; 
—————— veral witnesses who depose that he is well known in the city 
ROBERT F. W. C. 


poi of Philadelphia where he has considerable dealings with sev- 
ALLIER’S AGENT ora] large houses; that he deals largely in exchange, and they 
believe that on application to any of the Banks of that city, 


_So when the ne : 
Notary’s Clerk The Judge who tried this case, was of opinion that sufficient 
testified that“he ___. : 
made diligent diligence does not appear to have been used; that it does not 
inquiry and en- wiles ' A 
deavored to find SUffice to assert it in general terms; and that some particular 


ae facts must be shown to enable the court to decide, whether 


dorser,” but inthere has been proper diligence; otherwise the case must be 
vain, it was hel 


to be insuffici- decided on the mere opinion of the witnesses. It does not | 


t. Th rti- . 
ies } moat el appear to us that the Judge of the Commercial Court erred. 


-be shown to en- 
able the court to Tt is therefore ordered, adjudged and decreed that the 
etermine if 


diligence judgment of the Commercial Court be affirmed with costs. 
as been used. 











ROBERT f. we c. vs ALLIER’S Agent. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS, 


The admission of a Will to probate and the order given for its execution are 
only preliminary proceedings: necessary for the administration of the estate, 
and do not amount to a judgment binding on those who are not parties 
to them. : 

Courts of general jurisdiction cannot sustain an action to establish a Will and 
decree its execution and the recovery of the property claimed under it. 

Whenever the validity of a Will is attacked and put at issue, at the time that 
its execution is applied for, or after it has been regularly probated and order- 
ed to be executed, but previous to the heirs or legatees coming into the pos- 
session of the estate under it, courts of probate alone have jurisdiction. 

In an action by an heir at law, against the testamentary heir or universal legatee, 
who is in possession and sets up the Will as his title to the property, the dis- 
trict courts, or courts of general jurisdictions are the proper tribunals in 
which such suits must be brought. 

In France, proof of the execution or signature to an olographic will is not re- 
quired to make it executory. In this state it is otherwise. 











the place of his residence might have been easily ascertained.. 
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So where a Will, made in a foreign: country, has not been proved, because the Eastern Drs, 
laws of that country did not require it, before ordering it to be executed, it January, 1841. 
cannot be registered or carried into effect in Louisiana, without being first popenr F. w. c. 
daly proved before one of our courts of probate. v8. 

Foreign Wills must be proved in the manner provided by the laws of Louisiana, ALLIER'S AGENT 
if it is not shown that they have been duly proved in the country where made. 

So an olographic will made in France, and deposited in the office of a notary 
public there, for execution, without proof of the signature will not be carried 
into effect in Louisiana, until it be duly proved here, in the court of probates. 


This is an action to recover the possession of three promis- 
sory notes deposited with a notary and to remain until a com- 
petent judicial tribunal shall decide whether they are to be 
given to the plaintiff or defendant Allier. 

The plaintiff, Genevieve Robert f. w. c., (dite Aubertine) 
claims the notes in question, or 6,000 dollars of them, as a 
legacy made to her natural and acknowledged daughter, Maria 
Josepha Robert, as her sole heir; the daughter having died in 
France in 1837. 

The defendant Jean Charles Gustave Allier, residing in 
France, claims the legacy and all the property of the deceased 
daughter, under an olographic will made in France, but which 
has been presented to the Court of Probates for the City and 
Parish of New-Orleans, registered and ordered to be executed, 
and Louis Pilié appointed dative testamentary executor. 

The facts of the case show that Maria Josepha Robert f. w. 
c. was born in New-Orleans, the 30th July, 1816, and her 
mother is the present plaintiff. Her father unknown; but 
she was acknowledged by her mother by an act of procura- 
tion passed before a notary public, the 12th June, 1835, in 
which she gave her consent to her daughter’s marriage with 
Gustave Allier, (the defendant) and appointed Pierre Dupuis 
to represent her as mother; she residing in Louisiana; her 
daughter and the other parties in France. The daughter had 
left New-Orleans with her mother’s consent, in 1822; and 
there remained until her death, the 25th June, 1837, prior to 
her intended marriage. She died without posterity. 

By the will of Louis Frangois René Dupuis who died at 
Montpelier in France, the 8th November, 1828, a legacy 
of 6,000 dollars was bequeathed to Maria and the naked pro- 
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Eastern Drs. perty of one-third of a further sum of 2,000 dollars was given 
Junuary, 1841. 


her, and the usufruct to her mother. By a notarial act of the 
eee n 28th October, 1839, the notes in controversy were given by 
ALLIER’S AGENT the heirs of Dupuis in payment of the legacy of 6,000 dollars; 
said notes remaining in the hands of the notary, (Th. Seghers) 
and to be given up to the person entitled to them. 

There was an exception filed by the defendant averring that 
the plaintiff’s claim could not be enforced in the present suit, 
for the will under which he claims the amount of the legacy, 
has been ordered to be executed and must first be attacked 
and declared a nullity, and the judgment of the court of pro- 
bates set aside, before the plaintiff’s demand can be allowed; 
that the decree of said court ordering ‘the will to be executed 
and appointing a testamentary executor cannot be treated as a 
nullity or attacked collaterally. 

This exception was overruled with leave to plead the mate 
ters contained in it, in the defendant’s answer. 

The general denial was then pleaded and special matters 
set up in defence. The defendant claimed the legacies and 
all the property of Maria Josepha under her olographic will, 
and the notarial act by which the notes claimed, were deposit- 
ed with the notary; averring that her will was duly probated 
in France before a competent tribunal, and ordered to be re- 
gistered and made executory here. 

The defendant prays judgment in his behalf for all costs 
of every description, and sets up his demand in reconvention 
and claims to be adjudged the sole heir and universal legatee 
of the deceased testatrix, and as such to be put in possession 
of all her property. 

The Will under which the defendant claims is as follows: 
“Je donne et legue & Monsieur Gustave Allier que je dois 
épouser tout ce dont la loi me permet de disposer.” 

‘“‘Betz le 20 Mai mil huit cent trente sept.” , 

Signé, “Maria Josepha Robert.” 

This Will appears to have been produced in the Court of 
Premiere instance in France and enregistered with a notary 
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public, who gave the copy. It is not accompanied by any a. ~_ 


proof. On the production of the copy here, it was admitted 
to probate as a foreign testament by the Court of Probates in *°°*™5,." ™*° 
New-Orleans, and ordered to be executed. ALLIER’S AGENT 
The law of France is admitted in evidence as contained in 
the printed Code and work of the French Jurisconsults ex- 
tant in Louisiana. 
The Judge presiding was of opinion the Will was not suf- 
ficiently proved to be authentic and that it could not be 
received as the basis of the defendant’s claim to the legacy. 
He decided however to retain the suit until further proof could 
be had in relation to the Will inthe Probate Court contra- 
dictorily with the plaintiff and allowed 6 months time for that 
‘purpose. 
The defendant appealed. 


Benjamin, for the plaintiff, and appellee prayed for the 
amendment of the judgment so as to make it final for the 
plaintiff instead of allowing further time to the defendant to 
make out his case. He insisted that the plaintiff was entitled 
to recover the notes as the property of her deceased daughter 
she being the sole and forced heir. That the will was neither 
proved or valid, and the defendant was wholly without title 
or claim to her estate. The order admitting the will to pro- 
bate should be disregarded or annulled by this court. 

2. Even if under ordinary circumstances we could not attack 
this judgment of the probate court probating the Will; yet 
the circumstances of this case form an exception. There 
existed no probate of the will in question when this suit was 
brought, nor could we attack it in that court where it had not 
yet been presented for probate. 

3. The existence of a will as a fitle is neither proved nor dis- 
proved by the order of execution; no greater weight is given 
to a will asa title by the order of the court of probate, for 
such order has been decided by this court to be unnecessary 

as forming part of a title, 6 Martin N. S. 622. 5 idem 517. 

4. This unnecessary order then cannot have the effect of 

excluding us from the right of requiring proof of the existence 
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Eastern Dis. of the will offered against us. Has any will been proven, No. 

January, 1841. ; oe 

——-——. None has been proved in Louisiana. 

RopEn® “The will is one which cannot be proved abroad. The Art. 

ALLIER’S AGENT 1682 in admitting a foreign probate, uses the word received 
in a technical sense. The word received as to wills never has 
reference except to nuncupative wills by public act. See Arts. 
La. Code, Art. 1570.—1, 4, 1581, 1590, 1641, 1642.—N. 
Code Art. 971, 972. 

5. The reason is to avoid the danger of forgery where 
foreign laws admit, as in France, less proof than our Code 
requires. Our Code requires two credible persons, 7. e. known 
to the Judge as such, who have often seen the party write. 
The French Code requires no-such proof. See Sirey Code 
annoté Art. 970. Note No. 32. 

But even if a foreign probate could be admitted this will 
has never been proven. It is an instrument under private 
signature. See N. P. Code, Art. 970, 999. 

Duranton, vol. 5 chap. Testaments No. 44 and Seq. 

Merlin’s Repertoire, Verbo Testament. Sec. II. § IV. arts. 
V. VI. particularly No. 3 of art. VI. Merlin, Quest. de 
Droit, Verbo Testament § VII. 

6. If the testament be considered as genuine and proved, the 


plaintiff maintains that it must be governed by the law of 





France by which the testatrix a minor, could only dispose 
of one half of her property.—Napoleon Code art. 904. This 
position is maintained on the grounds: 

1. That the will was made in France and intended to take 
effect there. La. Code art. 10, 1948. Story’s conflict of 
laws, sec. 270 et seq. idem 490. 

2. That her domicil was in France, because although a 





minor, as a general rule is domiciled with her natural mother, 
when without a tutor; yet this domicil may be changed by 
concurrent consent of the mother and daughter. This con- 
current consent is proved by the fact of the minor’s having ° 
resided fifteen years in France by her mother’s consent, and 
also of her having promised’ marriage in France with her 
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mother’s consent, whereby her Louisiana domicil became aes Du 

completely divested. ee 
7. Even if the capactry of testatrixis to be governed by the eee’ ~— 

law of her domicil and if that domicil be determined to be 4™"##’s 4¢=5T 

in Louisiana, her intention, and the construction of the will 

is to be governed by the law of the country where she 

resided de facto, and which she considered as her home as 

proved by her letter in the record. The terms of the will 

show that she contemplated a restricted capacity to bequeath: 

that is, that by the law of France she could give half only and 

she therefore gives “that of which the law allows her to dis- 

pose’ to Allier, leaving her mother as natural heir for the 

other half. These words would have no meaning if inter- 

preted under the law of Louisiana which allowed her unlimited 


control over her property. 


L. Janin, for the appellant, contended that the will under 
which the defendant claims was proved according to the laws 
of France, and is valid here. N.P. Code art. 1006, 7, 8, 
and art. 916, 918 and 920 of the Code of Procedure. 


2. But the hand-writing and signature was not proved in 
France, the French law not requiring it; and the plaintiff 
bases her objections to the decree of the Court of Probates 
on art. 1682 of the La. code, which says ‘that this order of 
execution (of testaments made in foreign countries and in 
other states of the Union) shall be granted without any other 
form than that of registering the testament, if it be esta- 
blished that the testament has been duly proved before a 
competent judge of the place where it was received.” 

3. The opinion of the legists and courts of France on the 
verification of the hand-writing of olographic testaments is 
summed up on pp. 20, 21 and 22 of the 3d vol. of Vazeille’s 
Résumée. There is not a little conflict between therh, but 

“the weight of authority seems to establish that if the genu- 
ineness of the testament is attacked (and not until then) the 
proof lies on the instituted heir, but when he has been put 

2 
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Eastern Du1s.in possession by an ‘‘ordonnance d’envoi en possession” and 
January» 184): there are no forced heirs (art. 1008 of the N. P. code), the 
monet burthen of the proof is shifted on the party who opposes 
ALLIER’S AGENT the testament. 

4. In the present case the plaintiff is met by the decree of 
the Court of Probates which cannot be attacked collaterally. 
This is the universally established doctrine, and were it not 
the landmarks of our judiciary system would soon be lost, 
and our courts would soon be engaged in pernicious and in- 
extricable conflicts. 1 La. Rep. 18. 2 idem, 249. 5 idem, 
391. 11 idem, 108. 1 Phillips’ Evidence, 343, 344. ° 3 idem, 
857, 858, 864, 1347. . 

5. By art. 1681 of La. code no will made in a foreigncoun- 
try can be carried into effect in this state unless its execu- 
tion has been ordered by the court within the jurisdiction of 
which the property is situated—by art. 924, No. 1 of the 
Code of Practice, Courts of Probate have the exclusive au- 
thority of ordering the execution of wills. In opposition to 
these positive laws the extraordinary judgment of the Com- 
mercial Court intimates to the Court of Probates that its 
judgment is erroneous, that it ought to set it aside within 
six months, and that if this advice should not be taken, the 
Commercial Court will treat that judgment as a nullity. It 
is only necessary to carry this reasoning out to analagous 
cases, in order to discover from the consequences it leads to, 
how erroneous it is. 


Simon J. delivered the opinion of the court. 

Plaintiff alleges that her natural and acknowledged daugh- 
ter, Maria Josepha, died in France a minor and intestate in 
May, 1837; that she died unmarried, without descendants, 
and had never been acknowledged by her father; and that 
she, the plaintiff, is her sole heir and as such had accepted 
her succession. She further states that among the property 
left by her child, there was a legacy of $6000 and interest, 
consisting in notes which, by a notorial act, signed by the 
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interested parties on the 28th of October, 1839, were de- Tiiionet Br. 
posited in the hands of Théodore Seghers, the notary be- a | 
fore whom said act was passed; that she is entitled to *°®™*™ ™ ¥-% 


v8. 
claim and collect the same as her property, but that said 4U=1ER’s scent 





notes are claimed by the defendant, Allier, who resides in 
France, and is represented here by an agent; that said 
defendant claims the notes by virtue of a pretended testa- 
mentary deposition, made in his favor by the deceased Ma- 
ria, and that it was agreed and stipulated in the said no- 
torial act that said notes should remain deposited in the 
hands of the notary, until a competent judicial tribunal 
should decide whether they should be delivered to the 
plaintiff or to the defendant, Allier. She prays that Allier 
by his agent, and the notary, be jboth cited, and that judg- 
ment be rendered ordering the notes to be delivered to 
her as her property. Defendant, Allier, excepted to plain- 
tiff’s petition, by pleading that a decree of the Court of 
Probates had ordered the execution of the olographiec will 
of the deceased, by virtue of which, he became entitled 
to the notes in question; that said decree cannot be treat- 
ed as a nullity or attacked collaterally, and that this can 
only be done by a direct action of nullity instituted in 
the said Court of Probates. This exception was overruled 
by the inferior court with leave to plead the same in de- 
fendant’s answer to the merits, and said defendant having 
joined issue by pleading again the said olographic testa- 
ment and the decree of the Probate Court ordering it to 
be executed, which he sets up as conclusive, unless set 
aside by a direct action of nullity, the inferior court ren- 
dered a judgment, in which the judge, after recognizing 
that the subject in litigation is properly and exclusively 
within the jurisdiction of the Court of Probates, declares 
to retain the suit, and orders that the defendant, Allier, 
shall institute a suit against plaintiff in the Probate Court 
of the parish of Orleans, in order to establish within six 


Te 
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Eastrrx Dis. months the validity of the will; and that, if such suit be 


January, 1841 


ROBERT F. W- C. 


ve. 


: not instituted within the time allowed, the court a qua shall 
proceed to the decision of the present suit, considering 


ALLIER’S AGENT. the proceedings in the Probate Court, relied on by de- 





fendant as illegal and null.—From this judgment the de- 
fendant appealed. 

The facts of the case, as shewn by the record, are 
these: Maria Josepha, natural daughter of the plaintiff 
was born in New Orleans on the 30th of July, 1816; 
she went to France with her mother’s consent in 1822, 
remained there ever since, and died in June, 1837, with- 
out posterity. In 1828, a legacy of upwards of $6000, 
(which is the object in controversy in this suit) accrued 
to her from the testament of one Dupuis. The deceased 
left an olographic will, by which she gave and bequeath- 
ed to the defendant, Allier, with whom she was to be 
married, all that the law permitted her to dispose of; and 
a short time after her death, such proceedings were had, 
at the request of the universal legatee, before the French 
judicial authorities and according to the French laws, that 
on the 18th of July, 1837, the said testament and its en- 
velope were ordered to be deposited, and were so depo- 
sited, in the office of a notary public for that~ purpose 
appointed by the president of the tribunal; an inventory 
of the estate was subsequently made.—The will was not 
proven, as, in France, the law does not require proof of 
the hand-writing and signature of an olographic will, and 
as, according to those laws, it is only when its genuine- 
ness is attacked that such proof becomes necessary. There 
is, however, no evidence in the record, showing that the 
testamentary heir ever was put in possession of the es- 
tate, according to art. 1008 of the French code, and this 
is perhaps immaterial for the decision of the question un- 
der consideration.—On the 17th of December, 1838, plain- 
tiff presented a petition to the Court of Probates, to be 
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authorized to accept the succession of her daughter under Easterns Dis, 


the benefit of inventory, and to be appointed administratrix at 
{ thereof.—On the 28th of October, 1839, a notarial act was "ODES? 7 — 


ALLIER’S AGENT 


passed before Theodore Seghers, in and by which the parties 

now before us agreed that the notes in question, belonging to 

the estate of plaintiff’s daughter, should remain deposited 
, in the hands of the notary, until they could settle the 
7 matter in dispute amicably between themselves, or obtain 
thereon the decision of a competent tribunal.—Until the 
filing of the petition in this case, no proceeding had been 
. had before the Court of Probates in relation to the will; 
but immediately after, (the dates have been changed by 
1 consent of parties,) a petition was presented by defendant 
| to the judge of said court, who ordered the tesatment in 


, controversy to be recorded, homologated and executed, ap- 
, pointed Lewis Pilié as dative testamentary executor, and in 
| the mean time ordered an inventory of the property of 
the succession to be taken in the presence of the parties 
, interested; which was done accordingly. A few days after- 
t wards, the dative testamentary executor obtained from the 
' Court of Probates, a rule on the plaintiff in this suit to 
show cause why the notes therein alluded to should not be 


ee 


' delivered to him, to be by him administered in the same 
, | manner as the other property of the estate, which rule was 
t excepted to by said plaintiff on several grounds, among 
f which the pendency of the present suit is pleaded. What 
1 became of this rule and of the exceptions, the record does 


not inform us. All the proceedings had in France in re- 
lation to the testament in question and those had before 
the Court of Probates, are contained in the record. 


“SY Me 


In this state of the case, we are called upon by both 





~ Ee 


; parties to give a definitive decision on their respective rights 
" to the succession of Maria Josepha; they both complain of 
; the judgment of the inferior court; and it is contended on 


the part of the plaintiff, that having shewn her title to 
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Eastern Drs. the notes in dispute, as the sole heir of the deceased, the 

pn eo se defendant could only succeed by proving a better title; that 

monen*s © the will under which he sets up his title had never been 

ALLIER’s AGENT proved, that the decree of the Probate Court ordering it — 
to be executed, having been rendered ex parte, cannot have 
any legal effect against her, and that therefore she is en- 
titled to the possession of said notes: She also maintains 
that if the testament be considered as genuine and proved, 
its dispositions are to be governed by the laws of France, 
according to which, the testatrix could only dispose of 
one-half of her property. 


It is insisted on the part of the defendant that the de- 
cree of the Court of Probates is definitive and cannot be at- 
tacked collaterally ; that at all events, it was not necessa- 
ry to prove the hand-writing and signature of the testa- 
trix previous to obtaining the order of execution, and that 

- said decree is a sufficient title under which he ought to be 
allowed to claim and recover the notes from the deposi- 
tory. 


The admise We are not ready to say that the decree of the Court 


sion of a will to bs , 
probate and the Of Probates, ordering the will to be executed, ought to be so 


ceoulngenae binding upon the plaintiff, who was not made a party to 
en the proceedings, as to preclude her from questioning or 
necessary for the disputing its legal effect or validity before the proper tri- 
administration : . : . 

of the estate,and bunal, and showing that it was rendered without sufficient 


ng page es: evidence; for, as this court has several times held, the ad- 


binding on those mission of a will to probate and the order given for its 
who are not par- ¥ tay ‘ 
tiestothem. execution, are only preliminary proceedings necessary for 


the administration of the estate, and do not amount to a 
Courts of gen- , ae . 
eral jurisdiction judgment binding on those who are not parties to them. 
cannot sustain 


an action to es- —l11 La. Rep., 388, 392. 


sp tl On the other hand, we are not disposed to deny to the 


execution and : : : ° 
+ gr ell np @efendant the right of proving the olographic will of the 
— pay deceased, according to law, before the competent tribunal, 
claimec under . n - ° ° 

it. contradictorily with the plaintiff, C. Pr., art. 935; and of 
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recovering under said will, if, after having adduced such Esstenn Dis. 
, +, +, January, 1841, 
evidence as may be deemed necessary to support it, its ——_’ 
ROBERT F. W. C. 


execution be decreed according to our laws; but this can- oa 
not be done in the present suit. ALLIER’S AGENT 


This action cannot properly be called an action of re- 
vendication of property in the possession of a testamen- 
tary heir or universal legatee, as the defendant has never 
been put in possession of the estate of the testatrix; and 
although he sets up the will as the basis of his title to 
the notes which he claims, we cannot now decide upon 
its validity and legal effect; as, according to the opinion 
hereinafter expressed, it has never been probated in a le- 
gal manner. On the question of jurisdiction arising from wheneyerthe 
the state of the case, we understand the distinction re- Y#lidity of a will 


: is attacked and 
peatedly made by this court to be, that whenever the va- ally Po 
“zy: . . . - e¢ time that for 
lidity or legality of a will is attacked and put at issue its exeention is 
(asin the present case) at the time that an order for its Pp\Ct oF none 
ularly probated 
: and ordered to 
probated and ordered to be executed, but previous to apap tn st _ 
; . : : revious to the 
heirs or legatees coming into possession of the estate un- heirs or legatees 
, i he ee ing into th 
der it, Courts of Probate alone have jurisdiction to declare oem Sigg of 


it void, or to say that it shall not be executed. This is the it, Courts of 
the purport and extent of the decision in the case of Probute alone 
Lewis’ heirs vs. his Executors; 5 La. Rep. 387.—C. of Pr. tion. 4 


art. 924, § 1.—But when an action of revendication is in- 


execution is applied for, or after it has been regularly 


. : : , ~In an action 
stituted by an heir at law, against the testamentary heir byanheiratlaw, 


, . a“ against the tes- 
or universal legatee who has been put in possession of eter heir 


. . . H ll 
the estate, and who sets up the will as his title to the peta ws e 


property, District Courts are the proper tribunals in which Possession and 

: sets up the will 
such suits must be brought.—6 Martin’s N. S., 263.—2as histitle to the 
La. Rep. 23.—11 idem, 388 and 392.—In this case the par- 1 


ties appear~to have fully understood this distinction, as it eS a “a 


is spetially provided in the notarial act of the 28th of Oc- tes 


tober, 1839, that the notes shall remain in the hands of the - —— 
notary, until their respective rights and pretensions under brought. 


| 
: 
i 
} 
i 
| 
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Eastern Drs. or against the will of the deceased, shall have been de- 


January, 1841. 


cided upon (contradictorily) by a competent tribunal. This 


nonEn® ®-- © competent tribunal, from whom a rule to show cause was 
ALLIER’s AGENT afterwards obtained, was necessarily the Court of Probates, 





who alone had jurisdiction to order or refuse the execu- 
tion of a will; and we are at a loss to conceive what 
may have been the views of the plaintiff in bringing this 
suit before the Commercial Court. 


We therefore agree with the judge a quo that the pre- 
sent litigation should be gone through before the Court 
of Probates; and as, in our opinion, the decree of said 
court ordering the will to be executed, cannot prejudice 
the plaintiff who was not a party to the proceedings; and 
as the defendant cannot be precluded from proving in a 
legal manner the olographic testament under which he 
claims, we think the inferior court ought not to have re- 
tained this suit, and that the matter in controversy ought 
to be wholly submitted to the proper tribunal, on a con- 
tinuation of the proceedings under the rule already obtain- 
ed, and which will present the real issue between the par- 
ties. We come the more readily to this conclusion, that 
if the will be regularly proved, there may arise a ques- 
tion already presented by the pleadings in this case, in 
relation to the extent of the testamentary disposition, and 
to the portion of her estate which the testatrix could le- 
gally dispose of, which question is also exclusively within 
the jurisdiction of the Court of Probates.—C. of Pr., art. 
924, § 14—art. 1022. 

Notwithstanding the opinion above expressed, which puts 
an end to this suit before the Commercial Court, we shall 
now proceed to examine the question so much debated in 
argument: whether the Court of Probates ought to have 
required proof of the hand-writing and signature of the tes- 
tatrix, before ordering the execution of the will in controver- 
sy? Under the laws of France, see Napoleon code, arts. 1007, 
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1008.—Syrey’s code annoté, art. 970, note No. 32.—Code Riayat Dis. 
de proced. civ., art. 916, 918.—proof of the execution of ons Seer 
an olographic testament is not required, and after certain Te wee. 
proceedings which are certified to in a process verbal signed att1eR’s scent 
by the president of the tribunal de premiere instance, the —— 
testament is deposited in the office of a notary public par weet ex- 
lui commis. All this appears to have been done in the nature to an “al- 
matter of the will of Maria Josepha, and it is therefore png aetine gs 
well established that the hand-writing and signature of the in this stale 
testatrix have not been proven in France. In conformity itis otherwise. 
with the 1681s¢ art. of the Louisiana code, testaments made 


in foreign countries cannot be carried into effect on property 





in this state, unless they have been duly registered and or- 
dered to be executed; and the art. 1682 provides that: ‘ this 
order of execution shall be granted without any other form 
than that of registering the testament, if it be established 
that the testament has been duly proved before a compe- 
tent judge of the place where it was received. In the con- 
trary case, the testament cannot be carried into effect, with- 
out its being first proved before the judge of whom the ex- 


ecution is demanded.’”’ From this text of our laws, we are 


So where a 
will, made ina 
meaning of the word ‘“received;” that if a testament made Seen eraey 
in a foreign country has not been proved, because the law proved, because 

F : ‘ the laws of that 
of that country did not require it to be proved before or- country did not 


. : . ae a . require it, be- 
dering its execution, it cannot be carried into effect in Lou-,,/ ordering it 


isiana, without being first duly: proved before one of our ! be executed, 
it cannot be reg- 
Courts of Probate. In the case of the State vs. the Pro- istered or car- 
ried into effect 


bate Judge of Iberville, 8 Martin’s N. S. 585, this court said: in Louisiana, 


‘‘we admit to probate wills made out of the state, which eed ae 


have been received elsewhere, but we require proof of their before one of our 
courts of Pro- 


execution where this sanction has not been bestowed on bate. 


clearly satisfied, without being necessary to enquire into the 


them.’ This doctrine is certainly correct; no distinction 
is made as to its being necessary or not to prove such wills 
in the place where they were received, and when such proof 


is required here, it must be made in the manner provided 
3 VOL. XVII. 
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ic will 
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out proof 
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it be duly 


bates, 


ROBERT F. w. C. 


ALLIER’S AGENT 


shown that they ness, we think that if it is not shown that it has been 


dul ; 
te . a duly proved elsewhere, the protection afforded to our fel- 


So an ologra- 


in France, and sequent proceeding had under the French laws, as tantamount 


office ofanotary to the proof required im the 1682d article of our code; 
public there, for < : : ‘ 
execution, with- and we have thought proper to decide this point with a 


not be carried 
into effect in 


Louisiana, — be carried into effect, without its being first proved be- 


ed here in thefore him according to law; unless satisfactory evidence is 
court of pro- 


CASES IN THE SUPREME COURT 





Dns.for by our laws. In the case of a nuncupative testament 
dia by public act, which is full proof of itself, unless alleged 
to be forged, the production of a duly authenticated copy, 
will perhaps dispense with the proof of its execution in 
any other mode, as it is provided for in our own codes: 


ante and La. code, art. 1640—C. of Pr. art. 930; but when effect is 


in the manner : : 
jetted by Gee sought to be given to an olographic testament or any other 


ws of Louisi- which does not carry on its face the proof of its genuine- 


is not 


where low citizens by the laws of their country, is particularly 

called for; and that their property should not pass into 

foreign hands, without previously requiring as strict a com- 

pliance with the requisites of the Louisiana codes as they 
may, themselves be subjected to. 

We cannot therefore consider the order to deposit the 

nade Will im question in the office of a notary, or any other sub- 


in the 


f the . ; . 
. will view to instruct the judge of probates that he ought not 


to order the olographic will of Maria Josepha Robert to. 


prove 


produced to show that it has been duly proved in France. 

It is therefore ordered, adjudged and decreed that the 
judgment of the Commercial Court be annulled, avoided 
and reversed ; and it is further ordered, adjudged and de- © 
creed that there be judgment against the plaintiff as in 
case of nonsuit, and that she pay costs in both courts. 
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OF THE STATE OF LOUISIANA. 
BUISSON vs. HYDE, ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS.- 


‘Where a bond is taken payable to A B, sheriff, &c., he cannot sue in his indivi- 
dual capacity to recover the amount from the obligors, when there is no evi- 
dence that he acquired any right to it but the bond itself, 


it is not certain that an ex-sheriff could recover on a bond taken payable to him- 
p° self as Sheriff, after he is functus officio. 


This is an action in the name of the former ‘sheriff of pa- 
rish of Orleans, on a judicial bond taken from the purcha- 
sers of the steamboat Baltic, sold at sheriff’s sale. The 
bond was taken and made payable to him as sheriff, while 
he held the office, but this suit was instituted since his re- 
signation. 

The defendants among othet defences excepted to the 
right of the plaintiff to sue on the bond; which was over- 
ruled. 


Hyde answered that he had made a surrender and could 
no longer stand in judgment. 

Fowler, the other defendant, pleaded the general issue, 
and denied specially the plaintiff’s right to sue in his in- 
dividual capacity; that the bond was taken by him in his 
official capacity of ‘Sheriff; and that upon its face it ap- 
peared the right of property was in others, and therefore 
the plaintiff could not sue. The bond sued on was taken 
for part of the price of the steamer Baltic, which had been 
seized at the suit of the Fulton Company vs. Wright, and 
sold by order of court, There was judgment for the 
plaintiff, and it was ordered that it be paid out of the 
proceeds of the steamboat Baltic, sequestered in the suit. 


' The defendants appealed. 


Chinn, for the plaintiff, urged the affirmance of the judg- 
ment. 


Lockett § Micou, for the appellants, insisted that the 
judgment should be reversed. On the face of the bond it 
was shown that it either belongs to the present sheriff, as 





Eastern Dis. 
January, 1841. 


BUISSON 
v8. 
HYDE. 
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Eastrrx Drs.the successor of Buisson, or to the parties to the suit in 


January, 1841. 


BUISSON 
vs. 
BYDE, 





which it was taken. 

2. Buisson has ceased to have any interest in the bond. 
His endorsement on the back of it shows that he holds 
it only as sheriff, and had no right to retain it, or take 
it from the sheriff’s office. 

Elmore § King, for the plaintiff and appellee, in reply, 
contended that the sale made by Buisson was not such a 
sale, as necessarily belonged to his capacity as sheriff. 
It was not a sale under execution or writ, or even order 
of court, properly speaking, but was in fact made by con- 
sent of parties and might have been performed by any 
one else, as the sheriff. The person making the sale 
would have acted as the agent of the parties; and having 
the right to sell would certainly have the right to collect 
and receive the money for the sale. 

2. In the case before the court, Buisson was the agent 
for all the parties. The sheriff could be agent as well as 
any other person. But the parties would more readily 
consent to the sale when they knew that the agent se- 
lected to make it was the sheriff of the parish. 


Simon J. delivered the opinion of the court. 

The plaintiff sues to recover the amount of a bond given 
by defendants as part of the price of the steamboat Baltic, 
sold in the course of judicial proceedings. It appears from 
the bond sued on, that the steamboat Baltic having been 
seized at the suit of the president and directors of the 
Fulton Company against J. J. Wright et al., was ad- 
judicated to one of the defendants by the plaintiff in his 
capacity of sheriff of the parish of Orleans, for the sum of 
$8700; for a part of which, this bond was given. Said 
bond is made payable to Frederick Buisson, Sheriff of the 
parish of Orleans, and must have been given for the be- 
nefit of the parties to the suit in which the property was 
ordered to be sold, and subject to its being regularly trans- 
ferred to them by the officer who made the sale and took 
the bond. 
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The plaintiff’s right to sue in his individual capacity is Easremw Drs. 
. January, 1841. 
disputed by defendants, on the ground that the bond does —_——— 
not belong to him, but is the property of other persons;  ®YJ*80N 
and it is further contended that he could not recover in  uroz. 
his capacity of sheriff, because he was not sheriff at the 
time that this suit was instituted, having previously resign- 
ed his office. The judge a@ quo sustained the action, gave 
judgment in favor of the plaintiff’s, from which judgment 


defendants appealed. 


The plaintiff sues on this bond in his individual capa- 
city, and seeks to recover its amount as his property; 
there is no evidence in the record to show that he ever 
acquired any right to it but the bond itself; and on its 
face it is apparent that he had no other interest or object 
in taking the bond but the execution of an order of a court, Whereabond 
ages: ‘ : . ; is taken | go 
of justice in his official capacity. He acted as the legal to“ A. B., She- 
. : riff, &c.” he can- 
agent of the parties under the order or judgment of the not'sue inhis in- 
court, and the bond was undoubtedly made for their be- ‘dividual capaci- 
: - . ty to recover the 
nefit. We think that the bond alone is not sufficient to amountfrom the 
va Ae obligors, when 
entitle the plaintiff to recover, and that he ought to have there is no evi- 
: oa : : dence that he ac- 
established his right of ownership by evidence dehors the quired any right 
instrument, such as a transfer from the parties really in- - oe 
: : : itself. 
terested or other satisfactory evidence; or at least by shew- 
ing that he is personally liable to pay the amount thereof 
to the persons for whose benefit the sale was made. Un- 
der the pleadings and in this state of the case, we think 
the plaintiff has shewn no right to recover, and that the 
judge a quo erred in giving judgment in his favor. De 
non apparentibus et de non existantibus, eadem est lex. It is not cer- 


‘ : tai th: - 
Our judgment must be for the defendants, as in case of sheriff could ce. 


, fc cover on a bond 
nonsult. taken payable to 


Had this suit been brought by the plaintiff in his former himself as she- 
: : riff, after he is 
official capacity, we are not ready to say that he could functus officio. 
have sustained the action, since he was functus officio, and 
could no longer act as the legal agent of the parties liti- 
gant. 
It is therefore ordered, adjudged and decreed, that the 
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Eastern Des. judgment of the Commercial Court be annulled, avoided and 
1841. ; , 

Seomary, 1001. versed: and that there be judgment in favor of the defen- 

BuIssON = dants against the plaintiff, as in case of nonsuit, with costs 


v8. 
_ HYDE. in both courts. 


BUISSON vs. HYDE ET AL. 
ON A RE-HEARING 

A sheriff’s bond, taken under an order of court, payable to him as sheriff, 
for the price of property sold gives him no right to the bond in his former 
capacity of sheriff, when he has resigned, as the legal agent of the par- 
ties interested and less so in his individual capacity. 

A Sheriff having ceased to bea public officer he has no longer any right to 
keep, or collect any bonds given to him as sheriff in execution of any 
order of court. 

Where a bond is taken to the sheriff in his official capacity, although 
it be not payable to his successors in office, yet, on his resignation his 
successor ought to be the judicial depository of the bond. 

In this case a re-hearing was prayed for on the part of the 
plaintiff and granted. 

Chinn, for the plaintiff, contended that the sheriff was the pro- 
per person to take the bond in question. Buisson was the sher- 
iff, the bond was payable to him as sheriff; he had a right to 
collect and receive the money on it; hold it subject to the right 
of the parties litigating about the proceeds and pay over the 
money to the party entitled to receive it. If he had the right, 

; and it was his duty to do this, he certainly is the proper person 
tosue. The amount of the bond is payable to him and not to 
his successor in office. 

2. As sheriff, Buisson must consummate the work he had com- 
menced, even after the term of his office expired, and a success- 
or appointed. He may sue on a bail bond, or assign it to 
the plaintiff. 2 Bacon’s Abridgment; Verbo Sheriff, page 
343. 1 Idem 17, 3Salkeld 322. 
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3. The new sheriff could not sue; he had no cause of action 
or interest in the matter. The many parties who were credi- 
tors of the Steam Boat could not sue, for neither of them had 
any determinate interest; and if they were to sue and recover, 
either of them could receive the whole sum whether intitled to 
it or not, and thereby defeat the end sought to be attained. 

4, It cannot be denied that if the obligors in the bond had 
made payment to Buisson that it would have been a complete 
discharge, although another sheriff was appointed. Buisson 
was acting for himself and as agent for others, constituted 
by the law or by themselves, it is immaterial which. He had 
also aclaim on the fund for his -fees, and had consequently an 
interest, and was acting for himself: Payment to Buisson 
would have been a legal payment. La. code, art. 2141. 


Elmore and King on the same side. 
Micou, contra. 


Simon J. delivered the opinion‘of the court. 


When we granted the re-hearing of this case, we entertained 
a doubtas to the correctness of our former opinion, and therefore 
consented cheerfully to give to the plaintiff’s counsel an oppor- 
tunity of shewing us that our doubt was well founded, and 
that our decision should be revised and corrected. But after 
an attentive and mature reconsideration of the question pre- 
sented in argument, we have felt no‘hesitation in coming again 
to the same conclusion, and in saying that our first judgment 
ought not to be changed. 


One of the plaintiff’s counsel has contended that the payment 
of the bond sued on, if made to the plaintiff, would be a legal 
payment, and he has referred us tothe 2141st. art. of the 
Louisiana code, the second paragraph of which, is in these 
words : ‘“‘ payments in general can legally be made only, when 
the person to whom the payment has been made, was at 
the time in possession of the evidence of the debt, under an 
order of a competent court, as syndic or trustee of creditors, as 
curator, executor, heir, or by virtue of any office or other trust, 
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Eastern Drs. 
January, 1841. ° 


BUISSON , 
v8. 
HYDE. 
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Eastern Dis, that apparently gives him the power to receive the payment.” 
January, 1841. 1+ is evident from this article that if the bond sued on, was 


BuIssyN - now to be paid to the plaintiff, who, from resignation, has 
vs. ‘ . . ‘ 
ou for some time, ceased to be the sheriff of the Parish of Or- 


leans, and who, therefore, though in possession of the evi- 
dence of the debt, could not be said to be at the time of the 
payment, in possession of said evidence of debt, by virtue of 
any office or other trust, within the meaning of the law, that 
apparently would give him the power to receive it, such pay- 
ment would certainly be illegal. The order of court under 
: which the bond was delivered to plaintiff and made payable to 
A sheriff’s bond , . ; oa 
taken under an him as sheriff, cannot have such an effect as to permit him now 
order of courtstg set up aclaim or right to the said bond in his former ca- 


payable to him 


= — for pacity of sheriff or as the legal agent of the parties inter- 
e price of pro- . — oe ° . 

erty sold, fves ested, and less so in his individual capacity. His duty under 
ee ae sag the order from court and the consent of the parties on which it 


former capacity was rendered was to bring before the court, the funds and 
as sheriff, when 


he has resigned, bonds proceeding from the sale of the property for cash and at 


Tasca credit, in order that they be so produced for the discharge or 


terested and less henefit of the seizing or attaching creditor, or to be restored, 
so in his indivi- igs F = ‘ 
dual capacity. after the decision of the suit, to the person against whom the 


seizure was levied, in case said seizure be raised; and the 


A sheriffhav- . . , ; . 
ing aa po eS seizing creditor was bound to pay him his legal fees.— 


a public officer oe ° ; 
A amgtng =o Louisiana code, articles 2946 and 2949. Having ceased to 


- keep, “* ot be a public officer, he has no right to keep, preserve or collect 
ect any bonds R . : wf 
given to him as the bond in question, in execution, of the order of the court. 


sheriff in execu- ~ : 
tion of any order Idem, art. 2950, and although the bond is not made payable to 
of court. the plaintiff’s successors in office, it is clear that, as it was tak- 


a in a judicial proceeding, for the benefit of the parties there- 
is taken to the in interested, the bond did not belong to him, and that the actual 
sheriff in his of .) oriff ought now to be the judicial depository of said bond, legal- 


a = ~ ly authorised to preserve it orto collect itsamount. The circum- 
not paya 3 ane 

his successors Stance that it was made payable to the plaintiff’s executors, 
in office, yet_on pay P 

ry cesiguation, administrators or assigns, cannot change the legal destination 


his successor of the obligation sued on, and all that the former sheriff has to 
ought to be the s ; . . 
judicial deposi- do, would be to assign it to his successor in the same ca- 
tory of the bond. ‘ 

pacity. 


It has been intimated or rather suggested that there would 
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be no danger in giving judgment in favor of plaintiff, as he Esstzux Drs. 


as would surely remit the funds to the party intitled to them un- 22neerde 1h 

as der the definitive judgment of 'the court, and that thereby the sa ed 

ref ends of justice would be attained, without any injury to any #4RTx & sonzs, 

ie | person: we are aware that the money proceeding from the col- 

he | - lection of the bond sued on, would be perfectly safe in the 

of | hands of the plaintiff, who, in the exercise and discharge of 

at § his official duties as sheriff of the parish of Orleans, has 

y- fj always shewn himself an able, efficient and faithful officer; 

er but the law appears to us imperative, and we cannot in 

to any case deviate from what we consider to be its true and 

wo clear provisions. 

7 We are therefore, of opinion that our former decision 

~ > ought to remain undisturbed. 

er 

it 

id 

at ———— 

or 

d, 

1 

1e WALLACE & CO. vs. HARTY & JONES. 

fa APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 

The purchaser who has paid before the disturbance of his possession, cannot 
demand restitution of the price or security, according to article 2538 of the 

t. code, and the same rule appliesto such portion as happens to be paid at the 

tio | time of the disturbance. 

k So where suit is brought on one of several notes given for the same object, the 

e- defendants can only require security for the amount of the note sued on, in 

al case of disturbance of possession or title. 

‘ This is an action instituted on against the maker and endor- 

5, ser of a promissory note. 

n The defendants denied that the plaintiffs were the 

0 owners of the note, but that it belonged to one Daniel 

A Murphy and was given to him in part payment of the 


price of certain lots of ground in Lafayette, for which 
d 4 VOL. XVII. 
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Eastern Dis.a suit has since been instituted by the heirs of Poult- 

January, 1841. . ; : 

————"—— ney, and is now pending. They also propounded certain 

oe = interrogatories to the plaintiffs touching the ownership of the 

HantY & JONES. note, which they pray may be answered and the suit dis- 
missed. The interrogatories remained unanswered and judg- 
ment was rendered against the defendants, for $1412 50, the 
amount of the note, with a stay of execution until the plain- 
tiffs give security in the sum of $8000 which was the whole 
of the price of the lots. The plaintiffs appealed. 

C. M. Jones for the plaintiffs insisted that security should 
only have been required for the amount of the note sued 
on, and not for the whole price; and prayed that it be 
corrected accordingly. 


McKinney contra. 
Morphy J. delivered the opinion of the court. 


The defendants being sued as the maker and endorser 
of a promisory note of $1412 50, averred that the plaintiffs 
had no right or interest in the same; that it belonged to one 
Daniel Murphy, to whom it had been given in part pay- 
ment of certain lots of ground situated in the suburb Lafa- 
yette, inthe parish of Jefferson; and that a suit had been 
instituted and was still pending in the Circuit Court of 
the United States, by the heirs of Poultney, who asserted 
title to the said property. In order to prove plaintiffs’ want 

The purcha- Of interest in the note sued on, defendants propounded to 


ser who has paid : : . : , ool 
eee dey aie them interrogatories, which remained unanswered. There was 


turbance of hisa judgment below for the plaintiffs but with a stay of exe- 
ot demandres- cution until such time as they should furnish bond according 
pre seri to article 2535 of the — Code, for the amount of the 
2538 of the code; purchase money, to wit: $8000. 


= poo og The plaintiffs and appellants contended that bond should 
ol negro be have been required of them only for the amount sought to be 
” lage Po recovered; we think with them, that the court erred. Article 


bance. 2538 of our Code provides that “if the purchaser has paid be- 
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; . . . Eastern Dis, 
fore the disturbance of his possession, he can neither demand January, Vat, 


a restitution of the price nor security during the suit.” The —— 
; , . RsH & co. 
rule thus laid down for the whole price when paid, must, we v8. 


apprehend, apply to such portion of it as happens to be & pe All 


paid at the time of the disturbance. The record shews that 
the note sued on, is the last that became due of several ;, ag Fe 


others given or assumed in payment of the price, but we rae 


; 2 ity « the same object. 
are uninformed whether they have been paid at maturity ; the deniers 


if they have, the purchaser is not intitled under the provision can only require 
‘ ‘ ; ., security for the 
just quoted, to demand any security for their amount; if amount of the 


they be yet due, no security can be exacted until suit be = -_ — 

brought on them by the vendor or any other holder. ergy = gn 
It is therefore ordered and adjudged that the judgment of 

the District Court be so amended that the bond to be fur- 

nished by plaintiffs be only for the amount of the note 

sued on, to wit: $1412 50, instead of $8000; and that the appel- 


lees do pay the cost of this appeal. 











MARSH & CO. vs BARNES & TILGHMAN. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 
Appeal dismissed; the certificate of the clerk not stating that the record con- 
tained all the evidence adduced on the trial, 

This is an action against the defendants as makers of a 
note. There was judgment against them (Barnes & Tilgh- 
man) in solido. Barnes appealed, considering himself only 
liable for one half of the debt; it being for a particular 
partnership. 

The certificate of the clerk states the “transcript contains 
all the proceedings, as well as documents filed in the cause,”’ 
but does not say it contains all the evidence adduced &c. 
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Eastrrw Drs Collens for the appellant, insisted that the defendant Barnes, 
See ee as only liable for one half the plaintiff’s demand (if any), 





oulvER because it was only a particular partnership the defendant 
owin. was concerned in, 


Morphy J. delivered the opinion of the court. 


Barnes one of the defendants is apellant from a Judgment 
against both as the makers of a promisory note. 


Appeal diss The certificate of the Clerk attests that the transcript con- 
issed ; t ‘a - : 
aiieas m4 “the tains all the proceedings had, and all the documents filed in the 


clerk not stating : : . ‘ ; 
that the record C2S€ but it does not inform us that it contains all the evidence 


contained all the adduced on the trial. We are, therefore, unable to examine 
evidence adduc- 


ed on the trial. the case on its merits and the appeal must consequently be 
dismissed with costs in both courts, 


OLIVER ws. GWIN. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS, 


Where no property of an absent defendant has been seized in a suit by at- 
tachment, no judgment can be rendered against him, and the attachment will 
be set aside. 

When the plaintiff in attachment points out persons in whose hands he expects 
to find property of his debtor and makes them garnishees and they by their 
answers show there is none, the suit cannot be maintained. 

The seizure of any property, however small, will support an attachment; and 
the attachment extends to every species of property ; to all rights and credits 
and to partnership property, in a suit against one of the members of a firm. 

Where garnishees, intervene, claim and bond, the property attached on the 
ground that it belongs to them, it is no appearance in court on the part of 
the defendant, and cannot give jurisdiction. 


This is an action against the defendant W. M. Gwin, a re- 
sident of the State of Mississippi, as the second endorser of a 
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promisory note. The suit was commenced by attachment, Eastern Dis. 


and A. A. Halsey & Co., the President and Cashiers of the 
Canal, the Commercial, the City, the Union, the Merchant’s 
and the Atchafalaya Banks, were all cited as garnishees; and 
an attorney appointed to defend the absent defendant. The 
garnishees were required to. answer the following interroga- 
tories : 

1. Have you in your possession, or under your control 
any monies, notes, bills of exchange, cotton, merchandise, 
or property of any description belonging to A. A. Halsey 
& Co. or to Wm. M. Gwin, either in whole or in part. 
If yea, state particularly what amount you have belonging to 
Halsey & Co. and what to Wm. M. Gwin.? 


2. Is or is it not to your knowledge that Wm. M. Gwin 
is apartner in the house of A. A. Halsey & Co? 


All the Banks negatived each of these interogatories, ex- 
cept the Union Bank, which answered as follows: ‘The 
Bank has not in her possession any property of any des- 
cription belonging to Wm. M. Gwinn. To the credit of 
A. A. Halsey & Co. there stands on the books of the 
Bank a balance of $1497, 49; and there are deposited by 
them for safe keeping, three boxes, contents unknown, marked 
J. M. Bell. 2. We understand that Wm. M. Gwin is 
a partner in the house of A. A. Halsey & Co. 


This suit was instituted the 27th January 1840, and on the ~ 


10th February following, the firm of A. A. Halsey & Co. 
instead of answering on their garnishment, intervened in 
the suit. They allege their firm is composed of A. A. 
Halsey, who resides in New-Orleans, and Wm. M. Gwin, 
residing in Vicksburg, and that they are the owners of the 
sum of $4346 49, deposited in the Union Bank to their 
credit and attached in this suit; that the suit is against 
Gwin alone, and the firm is and was not at the time 
of the attachment, indebted to Gwin; but on the contrary, 
he was and is largely indebted to it; and that the firm 


January, 1841. 


OLIVER 
v8. 
GWIN. 
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Eastern Drs. was and is largely indebted on account of partnership trans- 
a actions, greatly beyond any amount of profits to which 
oniven Gwin was, before or since the attachment, entitled. They 
ois. allege that the plaintiff has been amicably requested to 
release said funds and has refused, whereby, they have 


sustained damages, and pray judgment in reconvention for 








their damages, and that said funds, or money attached, be 
released and decreed to be their property. To this peti- 
tion of intervention and reconvention the plaintiff pleaded 
a general denial. The intervenors took a rule on the plain- 
tiff which was made absolute, allowing them to bond the 
money and funds attached. 





The attorney of the absent defendant now filed excep- 
tions, or plea in abatement, to the action and _jurisdic- 
_ tion of the court, on the ground that the defendant was 
not in court either by personal citation or attachment of 
his property, and prayed that the suit be dismissed. 


In answer to the merits he pleaded the general issue ; 
and averred, after admitting his signature, that he endorsed 
his name onthe note when it was a blank piece of pa- 
per and that it was filled up for the sum of $6500, instead 
of a sum not exceeding $2000 and discounted in one of the 
Nacthez Banks as was agreed on, but has been discounted or 
sold to the Tombigbee Bank by the person to whom the note 
was originally given in blank, and that this person and the 
bank colluded and fraudulently filled up the note for a larger 
amount than was intended or authorised, and discounting it in 
their own paper, worth but 25 cents in the dollar. That the 
plaintiff, with a knowledge of these facts, and when the de- 
fendant was about to file a bill against the officers of the 
Tombigbee bank, and Besancon, who obtained the note, 
filled it up and had it discounted; for the purpose of cancel- 
ling it, took said note from the bank at a price greatly below 
its nominal value, for the purpose of defeating every equitable 
defence against it. He prays that he be allowed every 
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equitable defence against said note which would be allowed Fasrexn Drs. 
a ; , 1844, 
by the laws of Mississippi, where it was executed, and that ——— 
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he have judgment, cancelling and annulling it. 

After all these pleadings were put in, on the 25th March, 
1840, Halsey & Co. answered the interrogatories which had 
been propounded to them as garnishees : 

1. To the first interrogatory they say the firm had $4,341 
64 on deposit, and office furniture worth about $150. 

2. That Gwin was a member of said firm when the attach- 
ment was served, but was indebted to it at the same time, for ad- 
vances, groceries and other goods, etc. furnished, $45,850 67, or 
thereabouts, and still owes this sum, for the payment of which 
the firm has a privilege and preference on said deposit, which 
forms alone all the partnership effects. That on the first day 
of February, 1840, Gwin withdrew from the firm and has 
ceased, since, to be a member. 

Upon all these pleadings and issues the parties went to 
trial. 

There was a mass of testimony taken on commission in 
Mississippi, in relation to the merits and consideration of the 
note sued on. 

On the trial, the Judge presiding, overruled the plea to the 
jurisdiction or insufficiency of the attachment and proceed to 
try the case on its merits. 

He considered that the plaintiff had purchased a litigious 
right in buying this note, and having paid for it in depreciated 
bank paper, he was in equity not entitled to recover more 
than $2,000. Judgment having been rendered for this sum, 
the plaintiff appealed. 

Jones § Chinn argued the case on the part of the plaintiff, 
and urged that there should be judgment for the whole 
amount of the note sued on. 

Payton § Rozier for the defendant, prayed that the judg- 
ment be reversed and that one be given for the defendant 


v8. 
Gwin. 
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Dis. with his costs. The case was fully argued on the plea to the 
January, 1841. . 


jurisdiction and the merits. 


Simon J. delivered the opinion of the Court. 


Plaintiff seeks to recover a sum of $6500, which he al- . 
leges, defendant owes him as endorser of a promissory note. 


Defendant, being a resident of the State of Mississippi, was 
cited by attachment, which, in conformity with the prayer 
of the petition, was levied on certain monies, effects and 
property stated to belong to said defendant, in the posses- 
sion of several banks of this city, and of the commercial 


firm of A. A. Halsey & Co. They were all cited as gar- 


nishees, and interrogatories were propounded to them, which 
they severally answered under oath, as follows: The New- 
Orleans Canal and Banking Company, the Commercial 
Bank of New-Orleans, the City Bank, and the Atchafa- 
laya Bank, all answered that they had nothing in their 
possession belonging either to the house of Halsey & Co 
or to the defendant. The President and Cashier of the 
Union Bank of Louisiana, stated that the Bank had not in 
their posession any property of any description belonging 
to W. M. Gwin, but that there was at the credit of <A. 
A. Halsey & Co. on the books of the Bank, a balance 
of $1497 49, and also deposited by them for safe keeping, 
three boxes, contents unknown, marked J. M. Bell; and the 
firm of A. A. Halsey & Co. answered: Ist. That ‘at the 
time of service on said firm of the interrogatories and at- 
tachment, they had not in their possession or under their 
control any moneys, notes, bills of exchange, cotton, mer- 
chandize or property of any description, belonging to A. A. 
Halsey & Co., or to the defendant, either in whole or in 
part, excepting certain bank notes on deposite, specie, and 
office furniture, all amounting to $4491 64, belonging to 
said firm; and that they were ignorant of any other proper- 
ty or effects to be added to those above specified.””—2d. That 
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e ts W. M. Gwin, was, at the time of said service, a partner Easrexw Das. 
in the firm of A. A. Halsey & Co., and was then indebted Jennarys' Mi 
to said firm for monies advanced to and for him, groceries °™'™™ 
furnished to him, and liabilities theretofote incurred by the ¢¥™ 
firm at his request and for his benefit, and all paid by said 





- firm previous to the said service, except a sum of $6000 
‘ all which monies, groceries and liabilities exceed the valtie 
» of the interest of defendant in the whole partnership proper- 
TF ty as above specified, by $45,850 67, which said defendant, 
d 7 at the time of service of said interrogatories and attachment, 
» % owed and still owes; and for the payment of which said 
al firm has a privilege or preference over the plaintiff on the 
” said notes, specie and furniture forming the whole partner- 


h [ ship effects.”»—And 3d that “‘ on the first of February, 1840, 
: defendant withdrew and ceased to be a member of the firm 


. of Halsey & Co., and has never since been a member of 
<i said firm.” On the tenth of February, 1840, the firm of 
ai A. A. Halsey & Co. intervened in the suit to claim said 
o 7 notes, specie and furniture contradictorily with the plaintiff ; 
he on the 12th, arule was obtained, ordering plaintiff to shew 
i cause why the intervenors should not be allowed to bond 
ng the boxes of silver, etc., attached in the case, on the grounds 
A. on file; which rule was made absolute, on the ground that 
ce 


said money was the property of A. A. Halsey & Co.— 
Ss On the 5th of March, said firm filed a bond, in conse- 


he quence of which the property was released and the at- 
he tachment set aside; and on the 25th ensuing, the interro- 


gatories propounded to them as garnishees, were answered 
eir and filed, and no exception was taken to their admissi- 


7 bility—An attorney having been appointed by the court to 
A. represent the absent defendant, he excepted to the jurisdic- 
in tion of the court, on the grounds that said defendant had 
nd not been served personally with citation, nor had any pro- 
to perty or interest been attached in the suit; prayed the 
nal dismissal of the action, and in case the plea should be 


hat 5 VOL. XVII. 
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Eastery Drs. overruled, filed an answerto the merits. The record does 


January, 18 not show that any attempt was made to disprove the an- 
OLIVER 


= swers of Halsey & Co. to the interrogatories propounded to 
cwixe them as garnishees; the plea to the jurisdiction and the in- 
tervention, do not appear to have ever come under the 
notice of the court, though issue was joined by plaintiff 
on the petition of intervention; the case was tried on its 
merits, and the Judge a@ quo rendered judgment in favor of 
the plaintiff against Gwin for the sum of $2000, without 
even alluding in his written opinion to the attachment which 


Where nopro- had brought the defendant before him; from which judg- 
perty of an ab- . ii 

sent. defendant Ment said plaintiff appealed. 

has been seized : } 

in a suit by It is first insisted on the part of defendant’s counsel, that 
attachment, no _. E pe: 

judgment can be this action cannot be maintained, as no property has been 
rendered against ‘ . 

him, and the at- proven to belong to said defendant, who, therefore, is not 


—" properly in court; and we are called upon, by the issue 
joined on the appeal, to give effect to the declinatory ex- 


When the ception by him filed. 


plaintiff in at- 
tachment points 
out persons in 
whose hands he ant has been seized under the writ, no judgment can be 
expects to find : : : : 
propert of a obtained against him, and the attachment or the bond giv- 
ebtor & makes A : ‘ acta 
them garnisheesen under it, must be set aside and the suit dismissed.— 
d they by thei ° . : ° 
answer, show 8 Martin, 572.—3 Martin N. S.,321.—In thiscase, the plain- 


- sel cannoc tiff pointed out in his petition the persons in whose hands pro- 


be maintained. perty could be found and attached, and the Sheriff levied 
The seizure the writ accordingly; he made them garnishees, and thought 


of any prope : . : : 
ins nna necessary to probe their consciences by propounding inter- 


will support an rogatories, the answers to which show that plaintiff cannot 
attachment ; and . : 
the attachment derive any benefit from the attachment, as there is nothing 
extends to every , : ; ‘ ‘ 
species of pro- in the possession of the garnishees out of which the judg- 
, an = ment or any part of it could be satisfied. It is true that 
dits and to part- 
nership proper- 


It is perfectly clear that if no property of the defend- 


the seizure of any property, however small the amount may 


in a suithe, is sufficient to give cognizance of a cause on attach- 
against one of 


= members of ment and authorize proceedings to final judgment; that our 
a firm. 


law extends attachments to every species of property, and 
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all rights and credits of defendants; and that, therefore, part-Easrzrx Dis. 
nership-property may be attached in a suit against one of —— 
the members of a firm as it has been done in the present — 
instance.—4 Martin N. S., 183.—But when it is shown, as Gwin. 
in this case, that the attachment is to become a vain and 

useless proceeding, and is only used as an indirect mean 

of obtaining judgment against an absentee, who would not 
otherwise be amenable before our courts of justice, the 

right necessarily ceases, and the plaintiff must seek relief 
elsewhere, or in some other mode. Here, the answers of 

Halsey & Co. to the interrogatories propounded to them by 

plaintiff, and which stand uncontradicted or unexcepted to, 

shew conclusively that said plaintiff would vainly attempt 

to obtain the satisfaction of his judgment, whatever be its 

amount, out of the notes, specie and personal property 
belonging to the firm; as, in this state of the case, it can- 

not be pretended that said firm would not be entitled to 

apply the defendant’s portion in their hands of the bank- 

notes and specie attached, to the extinguishment of the 

large debt which said defendant owes to said firm. If so, 

what effect can the attachment have, and what benefit can 

the plaintiff derive from it? None whatever, as he must 

take the answers of the garnishees as conclusive and full 
evidence of their having in their hands no property be- 

longing to the defendant. We think therefore that the at- 
tachment cannot be sustained. 


But it is urged that the bond given by the garnishees, 
Where gar- 
ought to be taken as an appearance on the part of de-,ihees imter- 
fendant, and considered as a waiver of the plea to the ju- yené> and claim 


& bond the pro- 


risdiction: we think not. The intervenors were allowed to perty attached, 
g on the ground 
bond the property attached on the ground that it belong- that it belongs 


ed to the firm, as by them alleged in their petition of veto a 


ri ae : : court on the part 
intervention; they did not act for or in the name of the of the defendant, 


defendant; and had the undoubted right of protecting and and cannot give 
Jurisdiction. 


securing the property of the firm. The bond was not 
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Esstemn Dis.given for the advantage of the defendant, nor with any 
view t0 put the property attached within his reach or in 
ouven his possession; they were perhaps aware there would be 
ewix. no danger in bonding it; as from their subsequent answers 
to interrogatories, beyond which we cannot enquire with- 
out satisfactory proof, there was sufficient evidence to show 
that no part of the notes and specie could be considered 
as belonging to said defendant; and we are satisfied that 
the giving of said bond by the garnishees did not destroy 
the right which the defendant had to shew that no pro- 
perty belonging to him was attached and to obtain the 
dismissal of the action on the ground of want of juris- 
diction. 

The decision of this question, which, to our astonishment 
appears to have been entirely disregarded by the inferior court, 
puts an end to the present suit, and renders unnecessary 
to examine the other points raised in argument and pre- 
sented by the pleadings; they belong to the merits of the 





cause. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the Commercial Court be annulled, avoided and 
reversed; and it is further ordered, adjudged and decreed 
that the declinatory exception filed by defendant be sus- 
tained, the attachment set aside and the suit dismissed; 
the plaintiff and appellant paying costs in both courts, 
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OF THE STATE OF LOUISIANA. 
CHILDRESS vs. ALLIN‘'ET UX. 


APPEAL FROM THE COURT OF THE 8TH DISTRICT, FOR THE PARISH OF 


LIVINGSTON, THE JUDGE OF THE DISTRICT PRESIDING. 


The judgment, under which a sheriff’s sale was made must be produced as the 
basis on which execution issued, and which is of itself prima facia evidence 
of the regularity of the previous proceedings. 

So a sheriff’s deed, which appears on its face to have been officially and le- 
gally made, should not be rejected when offered as evidence in support of the 
plaintiffs title, on the ground that the judgment on which execution issued 
was defective and not legally rendered. 

The writ of execution and sheriff’s return thereon, in ordinary cases are ab- 
solutely necessary to support a sheriff’s sale; but when it is shown that they, 
together with the other papers of the suit, have been lost or destroyed, a 
copy of the naked judgment from the minutes of the court will suffice. 


This is a petitory action in which the plaintiff seeks to re- 
cover a tract of 640 acres of land in the possession of the 
defendants. He sets up as the basis of his title, a sheriff’s 
sale and offered in support of it, the deed of sale made by the 
sheriff, together with a certified copy of the judgment from 
the minutes of the Parish Court of Livingston, on which 
execution issued and under which the sale was made. The 
sheriffs deed is in due and legal form on its face. 

There was a bill of exception taken to the admission of the 
judgment in evidence, on the ground that it was rendered 
without citation and exparte; and ‘because it purports to 
make final a judgment by default, when such default never 
existed.” 

It was in proof that the suit in which this judgment was 
rendered had been commenced in the Parish Court of St. 


37 


Eastern Dis. 
January, 1841. 
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Helena, before the division; and during its pendency the | 


parish was divided, and final judgment was rendered in the 
parish of Livingston which was taken from St. Helena. 

It was further shown that the clerk was an extremely care- 
less and dissipated man, and that all the papers of the suit, 
together with the execution and sheriff’s return were lost or 
destroyed. The judgment here offered was copied from the 
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minute or record book of the court, and is all the evidence 
of the suit that could be had. The sheriff’s deed is in due 
form and recites that the sale was made in pursuance of a 
writ of fiert facias which issued on this judgment. 

This case was before the Court last June Term and re- 
manded to have this piece of evidence supplied, as it had 
been omitted to be embodied in the record. See 15 La. Re- 
ports 500. 

And now at this term a duly certified copy of this judg- 
ment was produced as follows: 


‘‘THomas GREEN Davipson No. 4. 
vs. In this case which was 
Witiiam & Stepuen Attn. ) transferred by an order from 


the Parish Court at St. Helena when judgment by default 
was rendered against William Allin, and Stephen Allin, on 
May the 26th, 1832. Judgment by default made final this 
day by law, and evidence being in favor of the plaintiff: It 
is ordered, adjudged and decreed by this Court that the 
plaintiff have a final judgment against Stephen Allin for the 
sum of one hundred dollars, the amount proven to be due 
to the plaintiff, with five per cent. interest from judicial de- 
mand and all costs of suit.” 
“Judgment signed the 12th day February, 
A. D. 1833. 
Tuomas KENNEDY,” 
P. Judge. 


The land in question was seized and sold on a writ of fieri 
facias which was issued on the above judgment the 15th 
August, 1834, and one Robert Duncan became the purchaser 
for $171, and received the sheriff’s deed. Duncan sold by 
regular conveyance to the present plaintiff for 500 dollars in 
cash. 

The defendants exhibited no title on the trial, except the 
original title by which the land was formerly owned, before 
the sheriff’s sale, and confirmed to Wm. Allin, and by him 
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sold to Stephen Allin, all of which titles passed by the nitene Da 
sheriff’s sale under execution against Wm. and Stephen <i 
Allin — 
‘ v8. 
There was judgment for the plaintiff and the defendants 4ULIN er vx. 
appealed. 


Curry for the plaintiff, submitted the case on the production 
of an authentic copy of the judgment of the Parish Court 
of Livingston, under which the land in question had been 
sold, and which completed the plaintiff’s title. The defen- 
dants have shown no title; the judgment of the district court 
should therefore be affirmed 


Hennen for the defendant, contended that the judgment 
of Davidson vs. Allin, was improperly admitted in evidence; 
and relied on the bill of exceptions in the record. 

2. The judgment is insufficient and defective; and without 
it a sheriff’s sale cannot be supported. 8 Martin N. S. 175. 
1 La. Reports 137. 


Simon J. delivered the opinion of the court. 


This case was before us last year, and was continued to 
give sufficient time to complete the record. 15 La. Rep. 
500. Since then, a duly certified copy of the judgment 
on which the execution issued, has been procured, and now 
makes a part of the record. Said judgment shows that a 
judgment by default was regularly rendered on the 26th of 
May, 1832, and was made final and signed on the 12th of 
February, 1833. 


Defendant’s counsel having objected before the lower court, 
to the introduction in evidence of the said judgment and of the 
sheriff’s deed of sale, on the grounds; that it was rendered 
without citation and exparte; that it purports to make final a 
default which never existed; that the sheriff’s sale under 
which the plaintiff claims was not made officially, and that no 
incipient pleadings ever existed or were proven; the Judge 
@ quo overruled the objections, and signed a bill of excep- 
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Easterx Drs. tions, which, being particularly relied on by defendant's 


pouons Meee counsel, must be first disposed of. 


CHILDRESS . ; y 
v8. We think the District Judge did not err. It was clearly 


ALLIN ET UX. ee . ° 
the duty of the plaintiff, in order to make out his case, to 


The judgment, nroduce the judgment which was the basis of the execution 
under which a 


sheriff's sale under which he claims title to the property in dispute, and 
was made must ee f é 
be produced as We cannot see any reasonable objection to it. This court 


the he xeon has often held that a sheriff’s deed could not pass the pro- 


tion issued, and = . 
which is of it- perty of the defendant in execution, unless supported by a 
self — a judgment. 8 Martin N. S. 162, 179—and that he who 
cie evidence o : ; . fi : 

the regularity of Claims under a sale made by virtue of a writ of fiert facias, 


wae” is only bound to produce the judgment on which it issued, 


— and cannot be required to produce any other part of the 
a sneriit’s 
dent, which ap- record. 6 Idem 462—3 La. Rep. 212—4 Idem 12—such 


0 rm judgment is prima facie evidence of the regularity of the 


ficiall d le- : : ok oe ° ae 
— get previous proceedings or incipient pleadings, and it is the 
should not be duty of the party complaining of irregularities in - 
— ta party Pp g g 1s such pre 
offered as evi- vious proceedings, or attacking the sale as illegal, to shew 
dence in sup-. , : ; 

or of the in what they may consist. With regard to the sheriff’s deed, 
plaintiff's title, 
on the — 
that the judg- : : J 
ot on ae ee Ont its face to have been officially and legally made ; 
execution issu-it is in due form; and we see no reason why it should 
ed was defective . 

and not legally have been rejected. 

rendered. 


we are unable to perceive the bearing of the objection; it 


On the merits, we are of opinion that the plaintiff has 
The writ of 


execution and Sufficiently made out his case, and that he is entitled to re- 


=. retur" cover the property described in his petition. It is however 


dinary cases are . . : 
deaths wc. rue that he has failed to produce the writ of execution and 


cessary to sup sheriff’s return which, in ordinary cases, are absolutely re- 
port a sherifi’s | d ; 
sale; but when quired to support a sheriff’s sale, but from the evidence by 


it is shown that , . ‘ 
they, ‘nyeher him adduced to supply the absence of this document, he 


ao has shewn, and we think, conclusively, that such writ of ex- 


gene — ecution once existed, and that owing to certain circumstances 
ed, a copy of theclearly proven and over which he had no control, it has been 
naked judgment : ; 

from the min- lost or destroyed together with the other papers of the suit. 


will —* If the records of a court of justice be lost or destroyed, we 
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are not ready to say that, after their existence and loss are Eastsaw Drs. 
‘ January, 1841. 

established, the party should not be allowed to resort to the =—————— 
next best evidence which the nature of the case is susceptible “sy 
of, and that it should not be received; and if written copies ““"™ ** "* 
of them do not exist, their contents may, if necessary, be 
established by parol testimony. This the plaintiff has done 
so far as it could be required of him; he has shown by the 
then acting sheriff that the execution under which the sale 
was made, was, after said sale, duly returned to the clerk, 
and the deed of sale recites the writ and the suit in which 
it was issued, and considering therefore the proof of the ex- 
istence of the writ and its subsequent loss as sufficiently es- 
tablished, we feel bound to give to these facts the same force 
and effect as if the execution itself was before us; and we 
come the more readily to this conclusion that the defendants 
have not in any part of their answer, pointed out any infor- 
mality in the proceedings which would in any way give us 
any ground to suspect their validity —It is now a well settled 
doctrine in our jurisprudence, in relation to sales under 
execution, that ‘‘when a purchaser shows a judgment, writ 
of execution and sale to him under them, made by the proper 
officer, all previous proceedings by the latter must be pre- 
sumed to have been correctly made,”’ and that presumption 
omnia recta acta will exist until the contrary be shown. 9 
L. R. 542.—In this case, the defendants have not even at- 
tempted to allege any informality in any part of the proceed- 
ings previous to the deed of sale; they based their defence 
upon entirely different grounds which are unsupported by the 
evidence. 

It is therefore ordered, adjudged and decreed that the 
judgment of the district court be affirmed with costs. 

6 VOL. XVII. 
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AKIN’S EXECU- 
TOR ET AL. 


CASES IN THE SUPREME COURT 
GAIENNIE vs. AKIN’S Executor ET AL. 


‘APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


While a commercial partnership is in existence, service of citation on one of 
the members of the firm is good against all of them; but after its dissolution 
every member intended to be sued and made a party must be served with 
citation separately. 

The liquidator of a partnership has no authority to stand in judgment for the 
other partners or members of the firm, unless a special power be given to 
that effect. 

The Louisiana Code requires express and special power to be given whenever 
the things to be done are not merely acts of administration. 

So where the partners of a commercial firm were sued after the dissolation 
of the partnership and one only was cited, who appeared and put in an 
answer for himself; Held that the judgment was null and void as to the 
other who was not separately cited. 


This is an action of nullity and to stay an execution, which 
had issued on a judgment obtained by Oliver Akin in his 
lifetime against Gaiennié and Deneufbourg, after the disso- 
lution of their partnership. 

The present plaintiff, Gaiennié, alleges that he had not 
been cited in said suit and was ignorant of it until after 
judgment rendered; that said judgment is a nullity, as re- 
gards him; having been rendered after dissolution of the 
partnership and without notice or citation having been served 
on him. 

He further shows in a supplemental petition that Deneuf- 
bourg on pretence of having paid said judgment and being 
subrogated to Akin’s rights therein, has taken out a capias 
for one-half the amount, against him (plaintiff). He prays 
for injunction to stay all proceedings against him on, or in 
consequence of said judgment, on the ground that it is a 
nullity as respects him and that it be declared null. 

The defendant, Deneufbourg, appeared by counsel and 
filed exceptions to the plaintiff’s petition; and averred that 
Gaiennié was properly cited in the suit of Akin, by the name 
of the partnership as he (defendant) was liquidator of the 
concern. 
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2. Service of citation was made on him, defendant, in Easrznx Dis, 
person as the liquidator of the firm, which was sufficient —s 
notice to all of the members. — 

3. That Gaiennié had full and repeated notice of the —_ 
pendency of the suit, in which judgment was rendered against 
them. 


It was admitted Deneufbourg was the liquidator of the 
firm, and that citation was alone served on him. He ap- 
peared and put in an answer defending himself alone, and 
throwing the burthen of the suit on his co-partner, on the 
ground that the debt enured to his benefit. 

There was judgment sustaining the exceptions, and against 
the plaintiff; dissolving the injunction with damages, interest 
and costs, and he appealed. 


C. Janin, for the plaintiff and appellant contended, that 
the judgment should be reversed. 

1. Because no citation was served on Gaiennié in the suit 
of Oliver Akin vs. Gaiennié and Deneufbourg, instituted 
after dissolution of their partnership, in which suit a judg- 
ment was rendered and it forms the object of this action of 
nullity. Code of Pr. art. 606. 

2. Because a member of a firm, merely charged with the 
liquidation of the partnership affairs, is not, by virtue of such 
a mandate, empowered to appear in court, and defend suit 
for the other member: Peters and Millard et al. vs. Gar- 
dére, syndic. 8 La. Rep. 565. 

3. Because, should such a mandate contain the power of 
appearing in court, it is in evidence that the liquidator did 
not act in that capacity and made a separate answer in- 
compatible with the exercise of such a mandate. | 


Canon, contra insisted on the affirmance of the judgment. 


Morphy J. delivered the opinion of the court. 
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Eastern Dis. This action is brought to annul a judgment obtained by 

January, 1841. \n6 Oliver Akin against plaintiff, as a member of the firm 

GalENNIE of ‘“Gaiennié & Deneufbourg,”’ on the ground that no citation 

enue ature had been served on him, the plaintiff; that the partnership 

non Er “of which he had been a member had been dissolved by 

mutual consent several months before the institution of the 

suit; that public notice of such dissolution had been given 

in the public papers, and that the plaintiff in that suit had 

had direct notice thereof by the separate answer which De- 

neufbourg had filed long previous to the rendition of the 

judgment sought to be avoided. Plaintiff sued out an in- 

junction to arrest the execution of a fiert facias against him 

under such judgment. On the very day the present suit 

was brought, Deneufbourg having satisfied the judge 

below that he had paid up the amount of said judgment, 

and was, by such payment, subrogated to the rights of Akin 

under it, he was allowed to take out against the plaintiff a 

capias ad satisfaciendum for one-half of the judgment and 

costs; but this writ was also enjoined on the grounds al- 

ready stated. The defence set up was that the citation 

served upon Deneufbourg one of the partners of the old 

firm was good or binding on plaintiff, because at the dis- 

solution of the partnership, Deneufbourg had been charged 

with the liquidation of the accounts. The court below dis- 

solved the injunctions previously granted and decreed 

While a com-2@mages against the plaintiff and his surety on the injunc- 
9 (eat tion bond. 


istence, service We think the court erred; it is true that during the ex- 
of citation on 


one of the mem- istence of a commercial partnership, service of citation on 
bers of the firm . : 5 
is good against one of the members is good against all of them, but after its 
all of them; but ,. > 5 

after its dissolu- dissolution, every member intended to be made a party to a 


at re Sar ye suit must be served with a separate citation. The general 


be sued and power given to one partner to settle and liquidate the accounts 
made a party ; ‘ 
must be servedof the partnership does not appear to us to confer on him 
with citation se- : : , 
parately. greater rights than each member of the firm after its dis- 
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solution could have possesed for the purpose of liquidation, Easrznn Dis. 
ae a January, 1841, 
had no liquidator been appointed. It relates to the payment ———~ 
of acknowledged debts and the collection of all sums due to ““"3™™8 
the firm, but does not enable the liquidator to stand ——— a 
judgment for the other partners unless a special power to 
that effect be granted. Our Code requires express and spe- tr of be a 
cial power to be given whenever the things to be done are hatlay to sand 
not merely acts of administration. La. Code art. 2966—8 La. - judgment for 
ie other - 
Rep. 568—13 Jdem 484. But even could the general power ners or a 


- . bers of 
to settle all accounts be considered*as sufficient to enable dniess ae 
Deneufbourg to defend a suit brought against his former Put yo ae 
partner, the record shows that he was not sued as liquidator The Louisiana 
‘ ; ‘ -, . Code requires 
of the partnership; and that he did not appear in the suit in express — and 


that capacity, he appeared and filed for himself a separate Pela! power 


given 
answer tending to throw the burthen of the whole debt on i+ monger the 
ings to be 


his late partner Gaiennié, on the ground that the draft sued done are not 


merely acts of 
on had never been accepted for the good of the firm; but pecs AF cr wll 


had been accepted by Gaiennié for his own private use and S80 ee 
benefit, without his (Deneufbourg’s) knowledge and in fraud commercial firm 


= ° fs ia were sued afte 
of his rights. After such an answer, Gaiennié could not the dissolution 


be considered as represented in the suit or as legally cited. ship and one 
j , im. Only was cited, 

Ne judgment by defenk could be taken against him, — = i 

without a separate citation being first served upon him and put in an 


: ; $ answer for him- 
according to law; this not having been done, all the pro- self: Held that 


ceedings in the suit were as to him absolutely null and ‘ne, Rae sap 


void. Code of Pr. art. 206 and 606. void as to the 


other who was 
. not separately 
It is therefore ordered and adjudged, that the judgment cited. 
of the District Court be reversed; that the injunctions sued 
out by plaintiff be made perpetual, and that the appellee 


pay costs in both courts. 
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MILNE’S HEIRS 
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MILNE’s 
EXECUTORS. 





CASES IN THE SUPREME COURT 
MILNE’S Heirs vs. MEILNE’S Executors. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 


NEW-ORLEANS, 


It is necessary to enable a legatee to take under our laws, that he be in existence 
at the time of opening the estate, and have capacity to receive if the legacy be 
absolute ; but if it is conditional, it is sufficient if the capacity to receive exist 
at the time of the fulfilment of the condition. 

Where legacies were given by the late Julien Poydras to the parishes of Pointe 
Coupée and West Baton Rouge for particular specified objects, the legacies 
were absolute, but there was no capacity in the legatees to take at the mo- 
ment of opening the succession, and laws were passed, authorising the police 
juries of those parishes to accept the legacies for the objects named. 

So where legacies were left to two Asylums for destitute orphan boys, and des- 
titute orphan girls, with directions to the executors to cause the same to Be 
duly incorporated. Held, that these dispositions were conditional, and as 
soon as the condition was fulfilled by incorporating those asylums, the capa- 
city to take the legacies was then created. 

The direction of the testator to his executors to establish the asylums mentioned 
in the Will, and hand over the legacies to them when incorporated, is not in 
violation of the provision of the Code which declares that substitutions and 

Jfidei commissa are abolished. 

The object of abolishing substitutions, &c. was to prevent property from being 
tied up in the hands of individuals, and placed out of commerce, but it was 
never contemplated to abolish naked trusts which were to be executed im- 
mediately. 


This case comes before the court on an opposition made 
by the heirs at law to the application of the executors of 
Alexander Milne, deceased, for the homologation of their 
account of administration of his estate. 

On the 9th November, 1839, the executors filed their ac- 
count and prayed that it be homologated. 


The attorney appointed to represent the absent heirs came 
forward and filed an opposition to said account, on behalf 
of the absent heirs and next of kin of the deceased, objecting 
to all the items of expenditure in the account made for the 
erection and establishment of the ‘Milne asylums for desti- 
tute orphan girls and destitute orphan boys,” and opposed 
their homologation on the grounds that these institutions not 
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being in existence at the death of the testator and when his Easrzaw Drs. 


succession was opened, they have no capacity to take any 
legacy or bequest under said Will; but that these opponents 
acquired a vested right as heirs at law and next of kin to 
all such parts and portions of said succession as may have 
lapsed or fallen for want of capacity to take in all or any 
of the particular legatees, or of the legatees under a uni- 
versal title. In this opposition the following clause of the 
Will is attacked. 


“It is my positive Will and intention that an asylum for 
destitute orphan boys, and another for destitute orphan girls, 
shall be established at Milneburg, in this parish, (of Orleans) 
under the name of the ‘‘Milneburg Asylum for destitute 
orphan boys,’’ and the ‘Milneburg Asylum for destitute 
orphan girls;’’ and that my executors shall cause the same 
to be duly incorporated by the proper authorities of this 
state; and to the said contemplated institutions, &c. I give 
and bequeath in equal shares or interest of one-fourth to 
each, of all my lands on the Bayou St. John and on the 
Lake Pontchartrain, including the unsold lands of Milneburg. 
I institute for my universal heirs and legatees in equal 
shares or portions, the said institutions, that is to say, the 
two, intended institutions at Milneburg, to whom (with two 
other asylums) I give and bequeath all the residue of all 
the property and estate, moveable and immoveable I may 
possess at the time of my decease, to be equally divided 
and apportioned among them.” 


On the application of the executors, the Legislature of 
Louisiana, passed two acts of incorporation, the 27th Fe- 
bruary, 1839, incorporating two institutions by the style or 
name mentioned in the Will, and giving to each “the 
general powers belonging to corporations, and all special 
powers where by law a special power is required to do an 
act; provided that all their acts shall be for the benefit of 
said institutions.” 


January, 1841, 
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EXECUTORS: 


CASES IN THE SUPREME COURT 


These institutions have been organized and administrators 
or directors appointed to conduct them. They claim the be- 
quests under the provisions of said Will. The executors 
allowed them and have expended money for the buildings 
necessary, all of which items of expense are opposed by 
the heirs, who claim these bequests as lapsed legacies for 
want of capacity to take; these institutions not being in 
existence at the time of the opening the succession. 


There was judgment dismissing the opposition and the 
opponents appealed. 


Hoffman and Strawbridge for the appellants, contended 
that the law expressly required in all bequests, legacies or 
donations inter vivos et mortis causd, that the legatees or 
donees should be in existence and capable of taking or re- 
ceiving the legacy at the moment of the opening of the 
succession or death of the testator; in case of donations 
inter vivos the donee must have the capacity to take when 
the donation is excepted; he must be in existence. La. 
Code 944, 947, 948, 949, 1459, 1469 and 1478. 

2. All legacies or donations mortis causd given in trust 
to be held for persons incapable of receiving, or not in exis- 
tence at the time are substitutions and fidei commissum, 
which are prohibited by law. Jdem 1507, 1598, 1690, 1696. 
5 Toulier, p. 100, No. 2. 


3. It is assumed as indisputable that corporations are en- 
titled to equal rights with natural persons, but cannot be 
greater, even though they be charitable or benevolent in 
their object. The law knows no distinction, and in all cases 
the corporation or person in order to be capable of taking a 
legacy must be in existence at the time of the death of the 
testator. Suppose the legacy to have been given to a Bank 
to be hereafter created under the title to the Milneburg 
Banking Company, and the executors charged with -having 
it incorporated; or given to the eldest son of A B, who has 
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no son, could the Bank, not in existence, or the son of A B Rysesse Du. 
not born or conceived, at the death of the testator, take the January, See 
legacy, supposing the Bank to be incorporated, or the son ae 
born seven years after the testator had died? And yet such  MILNE’s 

; EXECUTORS, 
is the construction contended for that they can take at 


whatever time they come into existence. 


4. The maxim ‘la mort saisit le vif,” that the transmis- 
sion of a succession is instaritaneous, thotgh unktiown to the 
heirs; that the property oy legacy carinot remain in obeyance, 
appears to be overthrown by the doctrine advocated by the 
defendant, and a wide door opened for the evasion of those 
laws, restrictive of the right of locking up property and cre- 
ating perpetuities. These are not technical objections drawn 
from provisions of law, perhaps not applicable to the case. 
They are drawn from a settled policy, discussed and deter- 
mined upon by the redactors and revisors of our Code, and 
fundamental provisions. 


5. The first qualification of a legatee then is to exist at the 
time of the testator’s death. Did these Asylums then exist? 
This is not pretended; neither is it urged that if they had 
never “been incorporated that the legacies would not have 
lapsed and fallen. If they were not now in existence by 
subsequent creation, not even this suit would have existed. 
There is no condition annexed to these legacies as is con- 
tended. The testator states that ‘“‘it is his positive. Will and 
intention, that the orphan asylums shall be established;’ 
and to these two contemplated institutions, &c., “I give and 
bequeath, &c.”’ It does not seem as if any condition is ex- 
pressed, then there can be no legacy given on the happening 
of a condition, when no condition exists. But is considered 
that existence of the legatee is necessary to take even con- 
ditionally. 5 Toullier No. 92. 4 Jdem No. 91. 9 Duranton 
No. 311. 6 Idem No. 67. Delvincourt 718—Note to page 
230. N. P. Code art. 906. 

7 VOL. XVII. 
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6. Pothier on testaments, chapter 3, sec. 2, art. 1, under 
the title of absolute incapacities, declares that corporations 


ae HEIRS not authorised at the time of making the Will, cannot take 


as legatees; although authorised at the testator’s decease, 
This rule is however changed by our Code, which refers the 
capacity to take, to the time of his death. 


7. Will it be for a moment contended that a donation, null 
in itself, can by acceptance be made valid. The case of the 
bequest to the son of A B unborn, is an example to show 
its impossibility. Would the acceptance by the parent 
render the bequest good? Certainly not. Argument appears 
useless to show that before the acceptance, there must be a 
valid bequest; a person for whom it can be accepted. Here 
there was no person in existence, in whom the legacies could 
vest between October, 1838, when Milne died, and February, 
1839, when these corporations were created. In whom did 
these legacies vest eo instanti at Milne’s death? Who was 
le vif que la mort saisit? are questions more easily asked 
than answered? 

Preston, for the defendants, contended that he should take 
it for granted that the court would encourage the freest pos- 
sible disposition by men of the property acquired by their 
industry, which is not prohibited by law. That since the Le- 
gislature had incorporated and established the Asylums in 
question, it must be taken as an expression of the approbation 
of that body of these bequests’ and of the validity of the tes- 
tamentary dispositions in their favor. 

2. The provisions of the Code so strongly relied on in the 


_ oppositions to these legacies by the plaintiffs evidently relate 


to natural persons, as the very spirit and even letter of the 
articles cited show. See La. Code art. 944, 947, 1459, 1478, 
1469 and 1696. 

3. The cases in which legacies lapse or fall because the 
legatees are not in existence, are cases in which the testator 
supposes the legatees in existence, when in fact they are not, 
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and ,he dies in this ignorance. In such cases the legacies Easter Drs. 


are given in error and their execution becomes impossible. 
In case of the incapacity, or unworthiness of legatees the 
legacy lapses or falls because in direct contravention of law, 
and so of legacies reprobated by law. 

4. The legacies in question were not made to natural per- 
sons or corporations incapable of taking in consequence of 
which they lapsed, and therefore the rules appliable to them 
have no bearing on this case. These legacies are given to 
institutions to be established capable of taking; for the very 
purpose of establishing them and providing for their support. 
This is not prohibited by law, but on the contrary results by 
implication from several articles of the Code. La. Code 608, 
870, 1563—4. 


§. The condition of these donations or legacies, was the 
establishment of the two asylums, which was fufilled on the 
incorporation of them; and when the donation depends on the 
fulfilment of a condition, it is sufficient if the donee is capable 
of taking or receiving the legacy or donation at the moment 
the condition is accomplished. La. Code art. 1460, 1465, 
1459, 1536. 


6. The testator may make any disposition which the laws 
do not prohibit. Any thing that can be done and which it is 
reasonable to do, certainly the testator can direct to be done 
and the executor must see it is done. The testator may 
direct a useful act to be done by his executor or heir; the 
counsel for the opponents contends that he cannot. Would it 
be useful for a testator to direct a tomb to be erected over his 
body, or mass to be said for his soul; if so he may direct a 
church to be built or an asylum to be established with pro- 
vision or a legacy for its support. 


7. It is urged that an executory devise cannot be made in 
Louisiana. We say nothing prohibits it. An executory devise 
of lands is such a disposition of them by Will that thereby no 
estate vests at the death of the devisor, but only on some 


January, 1841, 
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future contingency. 2 Blackstone Com. 172-3. This can 
be done in Louisiana, and it is a most useful and necessary 
disposition and power over property. Its exercise conflicts 
with no law, and in this state is eminently useful as it prevents 
large successions from being abstracted from the country by 
cousins and other remote kin of a testator who had left their 
country for half a century. 

8. It is said the direction by the testator to his executors to 
establish asylums is prohibited by the 1507 article of the Code 
reprobating substitutions and forbidding fidet commissa, as 
they are prohibited.—*This article says that every disposition 
by which the donee, the heir or legatee is charged to preserve 
for or to return a thing to a third person is null, &c.’”’ Then 
every disposition of a Will where the executor has the seisin 
is prohibited by this article, for he is directed to preserve it 
and hand it over to the legatee, donee, &e, 


Morphy J. delivered the opinion of the Court. 


The question presented for our decision in this case arises 
out of a clause in the last will and testament of the late Alex- 
ander Milne; it is in the following words, to wit: 

It is my positive will and intention that an asylum for des- 
titute orphan boys, and another asylum for the relief of 
destitute orphan girls, shall be established at Milneburg, in 
this parish, under the names of the Milne Asylum for desti- 
tute orphan boys, and Milne Asylum for destitute orphan 
girls, and that my executors shall cause the same to be duly 
incorporated by the proper authorities of this state; and to . 
the said two contemplated institutions and to the present 
institution of the Seciety for the relief of destitute orphan 
boys in the City of Lafayette and parish of Jefferson, in this 
state; and to the Poydras female asylum in this City, I give 
and bequeath in equal shares or interests, of one-fourth to 
each, all my lands on the bayou St. John, and on the lake 
Pontchartrain; including the unsold lands of Milneburg. 
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I institute for my universal heirs and legatees in equal Hastzaw Dis. 


shares or portions the said four institutions, that is to say: the 
two intended institutions at Milneburg, and the two asylums 
aforesaid in this City, and in the City of Lafayette, to whom 
I give and bequeath the residue of all the property and estate, 
moveable and immoveable, I may possess at the time of my 
decease, to be equally divided and apportioned among them.” 


The testator died in October, 1838, and in February fol- 
lowing the general assembly of this state wishing to enable 
the executors to carry into full effect his beneficent inten- 
tions, incorporated the two asylums mentioned in the will. 
When the executors filed their account, the absent heirs of the 
deceased, through the attorney appointed to represent them, 
opposed all such disbursements as had been made for estab- 
lishing or maintaining the two institutions at Milneburg, on 
the ground that said disbursements were made by the exe- 
cutors without authority, and in their own wrong. They 
averred that the two incorporated asylums had acquired no 
right, title or interest, in or to the said succession, or any part 
of it; that at the death of the late A. Milne they were not in 
esse, and had no capacity to take under his will; that at the 
epening of the succession, the heirs at law and next of kin 
of the deceased, acquired a vested right to all such parts or 
portions of said estate, as had lapsed or fallen, for want of 
capacity to take in any or all of the particular legatees, or 
legatees under a universal title, or from any other cause; and 
that the executors had full notice of the incapacity of these 
lastitutions to take because an application previously made by 
them to be recognized as universal legatees, and put in pos- 
session of their respective positions, had been proposed on the 
same grounds. The court below dismissed the opposition so 
far as it contested the capacity of the Milne asylums to receive 
their bequests. The heirs at law appealed. 


They rest their objections to the validity of these bequests, 
on all these articles of the Louisiana Code which declare a 


January, 1841. 


MILNE’s HEIRS 


v8. 
MILNE’s 
EXECUTORS. 








54 CASES IN THE SUPREME COURT 


Eastery Drs. legacy to be void if the legatee be not in existence, or be in- 
a. capable of receiving it, at the opening of asuccession. La, 


MILNE’s HEIRS Code art, 944, 947, 948, 949, 1459, 1469, 1478, 1598, 1690, 


D8. 
mitne’s §©=6.: 1696. They contend that as these two institutions had no 


a legal existence at the time of the death of the testator, they 
could not take under his will; that the nearest legitimate heirs 
became immediately entitled by law to these legacies, and 
that their title to the same being thus vested, could not be 
destroyed by the subsequent acts of incorporation obtained 
from the general assembly. This question does not present 
itself to us surrounded by those difficulties which would at- 
tend its solution in those states whose statutes of wills exclude 
corporations as competent devisees. The statutes of mort- 
main and the reasons which produced them do not exist 
among us; and corporations are placed by our laws on the 
same footing as natural persons, as to their capacity to take 
by devise. 

Two things must concur to enable a legatee to take under 
our laws; Ist. He must be in existence at the time of the 
opening of the estate; 2d. He must have capacity to receive 

Pret at that time, if the legacy be absolute; if it be conditional, it 
gatee to take is sufficient if the capacity to receive exists at the time of the 
under our laws, at ; 

that he be in fulfilment of the condition. La. Code art. 1460. 5 Toullier, 
rari p- 99, No. 91. Pothier des donations testamentaires p. 361, 


the estate, and and traité des oblig. Nos. 203, 208 & 222. 


have capacity to 

receive if the le- Se 

gacy be abso- It is in general true that the person of a legatee must be 
u 


ee eoal. t ;, designated in terms not to be mistaken; if the designation is 


sufficient if the 59 vague and indifinite that the intention of the testator cannot 
capacity to re- 


— ~~ — be ascertained the legacy falls, for want of sufficient certainty. 
filment of the But* this precision is required only as to individuals in regard 
a to whom the will cannot be executed if their identity cannot 
be established; when a legacy is made to a certain class or 
collection of persons and is not dictated by caprice but by 
charitable and meritorious motives, although the individuals 


are unknown to the testator, such a legacy will not under our 
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laws be considered void for uncertainty. Pothier des testa-Easrzrw Drs. 
mens chap. 1, art. 5.—Domat, Lois Civiles, Book 4, c. », 
sect. 6, §4&5. Our Code art. 1536 provides that ‘dona- ma 
tions made for the benefit of an hospital, the poor of a com- —. 
munity or of establishments of public utility, shall be accept- 

ed by the administrators of such community or establish- 

ments.”” In the Napoleon Code which contains provisions 

similar to ours as to the necessity of a legatee being in exis- 

tence at the death of the testator, we find an enactment 

recognising the validity of such donations but providing that 

they shall not be carried into effect unless approved of by the 

government, N. C. art. 910. Such donations are there made 

conditional; the capacity to receive is made to depend on the 

fulfilment of a condition, to wit: the sanction of the sovereign; 

until that is obtained, the poor or other class of persons intended 

to be benefitted are without capacity to receive. Had the 

deceased made a legacy to the destitute orphans of this parish 

without providing that they should be incorporated, the ques- 

tion would have presented itself whether under article 1536, 

above quoted, the police jury of the parish would not have 

been competent to accept it on behalf of the intended objects where lege 
of his benevolence.. There appearing to be some doubt on cies were given 


by the late Ju- 


this subject, we have seen, on former occasions of this kind, 8 Poydras - 
- ~ ie ishes 
the general assembly of the state acting as the parens patriz Pointe. Coupée 


in the carrying into effect charitable dispositions in the wills ae sg me 
tlonlee specified 


of public benefactors. 2 Moreau’s Dig. p. 208; laws of 1837, clita, the the 


ee ae - > 
p- 24. They authorised the acceptance by the police juries ne Sa 


of Pointe Coupée and West Baton Rouge of three legacies, was no capacity 
by the late Julien Poydras, two of $30,000 to each parish, to to he a Ti. 
be appropriated as dowries to the young ladies of the parishes te ote 
to encourage their marriages, and ‘one of $20,000 to be ap- — p 
propriated to the maintenance of an academy in the parish authorising the 
of Pointe Coupée. In the will of Poydras the legacies were oy yt 


absolute and the difficulty laid in the absence of any capacity ba ag - 


in the legatees to take at the moment of the opening of the beets named. 
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Eastern Drs.succession. In the case under consideration, the testator ap- 
January, 1841. sai a 

—— — pears to have been aware that unless incorporated the two 

anaes asylums had no capacity to receive, and to have intended that 

an a his dispositions in their behalf should not be carried into effect 

until after their incorporation. This intention is not expressed 

in positive terms but can and must, we think, be fairly in- 

ferred from the wording of the will. The Roman law 

informs us that one who is incapable may be instituted as heir, 

for the time when his incapacity shall cease. ‘In tempus ca- 

piende hereditatis institui heredem posse benevolentiw est.” 

Veluti, Lucius Titius, Cum Capere potuerit, heres esto: 

idem et in legato. B.28. 7.5. Law 62, de insti. hered. 5 

Toullier p. 99, No. 91. Dispositions of this kind are condi- 


So where le- |. : ° oo 
gacics were left tional in their nature and the condition is fulfilled by the cre- 


ng ag ation of the capacities to receive: thus in this case, it was 
Aird intended, we think, that the legacies should be delivered to 
girls, with di-these institutions upon their becoming incorporated; the im- 


i th 
a plied condition was that they should be rendered capable of 


—- r ‘nae receiving and that condition was fulfilled by the subsequent 


a acts of incorporation. Somewhat analogous are the cases of a 

dispositions i i : 

fs ey es Pg legacy to a pone sole upés her marriage, oF to an infant in 

al and as soon ventre sa mere, the marriage or the birth which fulfils the 

as the condition o.° , ° ° . . 

was fulfilled by Condition creates the capacity to receive which did not exist 

heme’ eines: at the time of the opening of the succession. 

the capacity to 

take the legacies -But to take a less limited view of this matter, must not 

was then creat- : # : d 

ed. every disposition ina man’s will not reprobated by law, be 
carried into effect? such is the rule universally laid down for 
the construction of wills. Here a testator who has acquired 
his wealth in this country and has no forced heirs wishes to 
create with the aid of the Legislature two institutions of 
manifest public utility; as soon as this desire of the deceased 
is made known to the general assembly, they grant the ne- 
cessary acts of incorporation and the executors discharge the 
trust committed to them. We can see nothing in the law to 


prevent this being done. After the strong and positive decla- 
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ration of Milne with respect to the disposition of his property, Rasrane Dn. 
. . . * annua ° 
shall a technical objection drawn from provisions of law, not —————, 


perhaps applicable to cases of this kind, defeat his purpose? a 


nothing short of an express preneinaen in the law shout; be naan 
think, have such an effect. It is supposed that the direction 


of the deceased to his executors to establish these asylums The direction 


‘ P - 3 of the testator to 
and hand over to thema part of his estate is a violation of his executors to 


article 1507 of our code, which declares that substitutions and ser og a... 


” ° : = 4 tioned in the . 
fidei commissa, are abolished. In the language of this court will, and -Mea 


in Mathurin vs. Livaudais, 5 Martin’s N. S., 302; “ the object — te lege 
1 hem 
of this change in our jurisprudence was to prevent property when _incorpo- 


iad ee . a.» rated is not i 
from being tied up for a length of time in the hands of indivi- Yiolation of the 


duals, and placed out of the reach of commerce. The framers Pre ohich den 
of our code certainly never contemplated to abolish naked — = 
trusts, uncoupled with an interest which were to be executed jidei commissa 
. , ‘ are abolished. 
immediately. If they had, they would not have specially pro- 

vided in a subsequent part of the work for testamentary execu- The object of 


tors, described their duties and recognized the validity of their og _ 


acts.” Here in the discharge of their trust the executors were oat — 

; i ing tied up in 
to apply to the Legislature to have the asylums incorporated, the So ab ion 
and as soon as this was done, they were forthwith to deliver, dividuals, and 


; we , out of 

and did deliver over to them the bequest made in their behalf. Casenaiun, but 
. ° . . . . . it 

In this we can see no substitution or fidet commissum ; it is no- cmntsnabiael @ 

: ‘ts : sas abolish naked 

thing more than a conditional disposition. The case of the (Wis Nacee 


Baptist Association vs. Hart’s executors, 4 Wheaton, p. 27, were to be exe- 
has been pressed upon us as having a strong bearing upon ately. 

the present. There the bequest was ‘“ To the Baptist Asso- 

ciation that for ordinary meets at Philadelphia.” It was an 

absolute devise to take effect on the death of the testator. The 

association described not being incorporated was incapable of 

executing the trust. The individuals composing it could not 

take the bequest because no private advantage was intended 

for them, and the will of the deceased did not contemplate the 

event of the association becoming a body corporate. The 


court considered that the bequest was gone for uncertainty 
8 VOL. XVII. 
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Eastsrx D1s.as to the devisees; no one having capacity to take at the 


January, 1841. 


MILNE’S HEIRS 
v8. 


MILNE’S 
EXECUTORS. 


death of the testator. More analogous to the present case is 
that reported in 3d Peters, 112; the object of the devise was to 
build an asylum to be called “ The Sailor’s Snug Harbour,” 
for the purpose of maintaining and supporting aged, decrepid 
and worn out sailors. It was held that a devise to a corpora- 
tion to be created by the Legislature, composed of several of- 
ficers, designated m the will as trustees, was valid, and this 
decision was made after considerable research and deliberation, 
growing out of a division of opinion in the court. Judge 
Story, who delivered in the case a dissenting opinion, rests it 
on grounds, not incompatible with the views we have express- 
ed. He says, page 147, ‘“ But the difficulty is in arriving at 
the conclusion upon the terms of the will, that the testator did 
mean any devise to them (the officers) intheir private capacities, 
It is manifest from his language that he did not devise to the then 
Chancellor, Mayor and Recorder, &c., in their private capacities, 
because the language is that it is to the Chancellor, &c. &c., for 
the time being, and their respective successors in the said offices 
for ever. It is then a devise to them as officers, during their 
continuance in office, and the estate is to go to their succes- 
sors in office for ever ; so that none of the devisees are to take 
any certain estate to themselves, but only while they continue 
in offiee.”” ‘* His intention is clearly that the charity shall be 
a perpetuity. He devises to the successors in office for ever. 
They are to be the administrators of the charity for ever. 
Upon what ground can the court exclude the successors from 
the administration of the charity, when the testator has so de- 
signated them? Why may we not equally well exclude the 
present incumbents as the future? Both are named in the 
will; both are equally, in the view of the testator, of equal 
regard.” In another place, page 149, he says, “If the de- 
vise was void at law at the time it was to have effect, to wit: 
at the death of the testator, the subsequent act of the Legis- 
lature of New York, could not have any effect to divest the 
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vested legal title of the heirs of the testator. The devise Easreen Drs. 
was not a devise to a corporation not in esse and to be cre- te 
ated in futuro. It was a devise in presenti to persons who — 
should be officers at the death of the testator, and to their suc- ee 
cessors in office. The vesting of the devise was not to be 

postponed to a future time, until a corporation could be cre- 

ated. St was to take immediate effect, and if the trustees could 

not exercise their powers in the manner prescribed by the tes- 

tator, they were to apply to the Legislature for an act of in- 
corporation. Assuming, then, that a devise per verba de fu- 

turo, to a corporation not in esse, which is to take effect when 

the corporation should be created would be good, and vest, by 

way of executory devise, in the corporation when created, as / 
seems to have been Lord Chief Justice Wilmot’s opmion; it 

is a sufficient answer that such is not the present case.”” Thus 

itis seen that the dissent of this learned Judge proceeded on 

the ground that the will of the testator was not complied with 

by confiding the management of the trust to the corporation 

created by the Legislature of New York, to the exclusion of 

the successors in office of the officers designated in the will; 

but no opinion is expressed against the validity of a devise to 

a body corporate to be created subsequently to the death of a 

testator. But without adverting to a number of decisions 

made in England and in our sister States, under the doctrine of 

charities, which has grown up from the civil law, we must de- 

termine this controversy by the provisions of our own statutes, 

and in them we find nothing which makes it our duty to re- 

verse the judgment under review. 


It is therefore ordered and adjudged that the judgment of 
the Court of Probates be affirmed with costs. 


UNIV. OF MICH. LAW LIBRARY 
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CASES IN THE SUPREME COURT 


Eastern Drs. DUPUY vs. DASHIELL. 
January, 1841. 
——_—_ APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF 
DUPUY 
v8. IBERVILLE, THE JUDGE THEREOF PRESIDING. 
DASHIELL, 


The renewal of the registry of a mortgage after the lapse of ten years from the 
recording, cannot avail the mortgagee against an ordinary third possessor or 
subsequent mortgagees. 


But where a subsequent purchaser assumes the payment of the mortgage debis 
due the original vendor, he cannot avail himself of the want of re-inscription 
of the original mortgage within the ten years. 


Where the subsequent purchaser assumes the mortgage debts of his vendor to 
the original seller, with a clause that the “ plantation and slaves remain spe- 
cially mortgaged to secure their payment” it has the effect of giving a new 
right of mortgage to the original vendor. 


The subsequent purchaser and third possessor who assumes the debts of his ven- 
dor, can also avail himself and plead any payments the vendor may have made 
and not allowed. 

This is an hypothecary action against a plantation and 
certain slaves in the possession of .the defendant, as a sub- 
sequent or third purchaser. 

The plaintiff, who is the widow of Marcel Dupuy, shows 
that in 1828, her husband sold a plantation and nine slaves 
to Timoleon Lessassier for the price and sum of $13,200, 
payable in March, 1829; but it is stipulated that if $2200 
is paid at that time, that for the remaining $11,000, the 
purchaser may delay payment from year to year on paying 
ten per cent. interest per annum; and he consents to a mort- 
gage on the land until complete payment. In 1836, T. 
Lessassier sold this plantation, which had been augmented 
from five to eleven arpents front, &c., with about forty 
slaves, including these purchased of Dupuy, to Addison Da- 
shiell, the present defendant, who assumed the payments 
due and unpaid by Lessassier to his vendor, which were 
to be deducted from the first instalments. The price stipu- 
lated by Dashiell to be paid for the entire plantation and 
slaves, was $60,000, payable in five equal instalments of 
$12,000 each, the first payable as soon as the renunciation 
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of the vendor’s wife could be obtained, and the four others Easrerw Drs. 


J 1841, 
in one, two, three and four years from the day of sale, ~~’ ——= 


The purchaser assumed the payment of all the mortgage y,* 
claims previously existing on the land and slaves; among PASHIEL 
other’s the plaintiff’s. The plaintiff prays judgment against 
Dashiell for the amount of her demand, to wit, $13,000 
and interest, and that the land and slaves be seized and 
sold under the original mortgage retained by her husband 
in 1828. 
The defendant pleads prescription against the mortgage 
under which the plaintiff claims, because it was not re-in- 
scribed until after the expiration of ten years from its date. 
The plea of payment is interposed, and various items and 
payments are specified as having been made by Lessassier 
to Dupuy, on account of this debt, and not credited. Du- 
puy’s mortgage was first inscribed the 13th March, 1828, 
and not re-inscribed until the 9th March, 1839. 


The cause was submitted to a jury on the evidence and 
vouchers produced showing the payments relied on; and 
on the question of the re-inscription of the mortgage. 

The defendants counsel moved the Court to charge the 
jury against the mortgage, that it was annulled for want 
of re-inscription within the legal delay. 2. That the act of 
sale from Lessassier to Dashiell is not a renewal, or re- 
inscription of the mortgage from Lessassier to Dupuy. 4. 
That Dashiell did not consent to any mortgage upon the 
property in favor of Dupuy. And 5. The plaintiff has no 
mortgage against the plantation and slaves sold by Du- 
puy. 

The court declined to give the charge as requested ; 
but charged in substance that there is a clause in the act 
of sale from Lessassier to Dashiell, in which the latter sti- 
pulates that the “plantation and slaves are to remain spe- 
cially mortgaged to secure the payment of the four last 
instalments and obligations, a part of which by his own 
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Eastern Drs. stipulations was made payable to the mortgage creditors of 


January, 1841. 


DUPUY 
vs. 
DASHIELL. 


Lessassier (and among them the original vendor, Dupuy,) 
and the balance was represented by notes, which he calls 
obligations to Lessassier himself. That this clause had the 
effect of giving a new right of mortgage to Dupuy, &c., 
for the security of the sums due by Lessassier, on the pro- 
perty, &c. 

The defendant’s counsel excepted to the opinion of the 
court, both as to the charge given and that refused to be 
given. 

There was a verdict and judgment in favor of the plain. 
tiff for the sum of $11,640, with interest at tén per cent, 
&c. The defendant appealed. 


‘Hiriart §& Burke submitted written points insisting on 
the affirmance of the judgment. 


The prescription pleaded was interrupted by the acknow” 
ledgment of the debt both by Dashiell and his vendor, Les- 


_ sassier, vide act 8th March, 1836, or rather that acknow- 


ledgment is not so much a renunciation of a right not yet 
acquired, as a renewal of the obligation and mortgage, 
and by consequence the prescription runs only from the 
acknowledgment.—3 La. Rep. 263. The act of 8th March, 
1836, is an acknowledgment by Dashiell and Lessassier of 
the debt and mortgage, and an amount, a supposed equi- 
valent to the debt, is left retained in the hands of Da- 
shiell, the purchaser, to discharge it. He, Dashiell, has 
made a stipulation in favor of third persons, in our favor 
of adebt and mortgage. 


Winchester & Ives for the defendant— 

1. Thedecree of privilege against the land and slaves is erro- 
neous, because mortgage was prescribed.—Za. Code, 3333.— 
Sirey, Code Annoté, art. 2154 and notes thereon. If the defen- 
dant assumed the debt it was merely a personal liability. 

2. If the privilege be sustained it must be sewbsequent to 
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the mortgage in favor of Lessassier and his assignees, which Rueene Dis, 
/ ; ' , january, 1841, 
this court has sustained. When a prior mortgage is suf-_W__~__ eo 


fered to lapse for want of re-inscription, the mortgages next P0™ 
in rank take precedence. DASHIELL. 


3. If the defendant’s assumpsit be sustained against him 
even as a personal liability he may avail himself of all 
the payments made by his vendor, Lessassier, and several 
evidences of payment were improperly rejected, and the 
interest was improperly computed. 

4. The lower court instructed the jury improperly, and 
erred in refusing to charge them as prayed for by defen- 
dant’s counsel. A new trial should have been granted and 
it was refused on erroneous grounds after an improper ver- 
dict was rendered. 

5. The judgment should be reversed, and if any judg- 
ment be rendered against the defendant, it should be only 
for what he assumed to pay, as merely a personal obli- 
gation, without any privilege. 

6. In decision of suit between the same parties on same 
cause of action this court declares ‘“‘the present defendant 
assumed to pay plaintiff’s claim,’’ but does not declare that 
he consented to or contracted a mortgage on the property 
to. secure the same.—See 15 La. Rep., 125. 


Morphy J. delivered the opinion of the court. 


The parties to this suit appeared before us at last March 
term in an appeal from an order of seizure and sale sued 
out by plaintiff. The amount due and assumed to be paid by 
defendant appearing doubtful and unadjusted in the sale of 
the property to him, the executory proceedings were set 
aside and the plaintiff left to proceed by ordinary suit.— 
15 La. Rep., 125. 

The petitioner in her own right and as administratrix of 
the succession of M. Dupuy, since deceased, seeks to re- 
cover, as a mortgage debt on the land and slaves sold by 
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the deceased to T. Lessassier, and now owned by the de- 
fendant, the sum of $13,200, the amount of the price 
with ten per cent. interest per annum on $11,000 from 
the Ist of April, 1830. She claims this under the mort- 
gage stipulated in the sale of Dupuy to Lessassier, and the 
assumption of it by the defendant in the sale of the pro- 
perty to him by Lessassier. The defence set up is that 
Dupuy’s mortgage has been prescribed for want of a re- 
inscription within the ten years following the date of its 
registry; and that the debt has been extinguished by va- 
rious payments made by Lessassier; a note of Dupuy to 
the order of one Menier, which was held by Lessassier, 
was also pleaded as a set-off. 

The case was tried before a jury who gave plaintiff a 
verdict for $11,640, with interest at ten per cent. per annum 
for two years and a half back until paid with mortgage 
and privilege on the property. A motion for a new trial 
was made and refused by the court, who, upon a remitti- 
tur being entered by the plaintiff’s counsel, rendered judg- 
ment only for $8659, with interest at ten per cent. per 
annum from the 20th of June, 1835, till paid; from this 
judgment the defendant appealed. 

The record shows that on the 13th of August, 1828, 
Marcel Dupuy sold to T. Lessassier a tract of land and 
negroes for $13,200, of which $2200 were payable in March, 
1829. As to the balance, the purchaser had the privilege 
to postpone the payment of it from year to year, until 
the end of March, 1838, on paying ten per cent. per an- 
num interest thereon; with the understanding that all monies 
paid on account in that interval should be received and imputed 
in payment of the principal. On the 8th of March, 1836, 
T. Lessassier sold the same land and slaves together with 
other adjoining lands and other slaves to the defendant 
for the sum of $60,000, payable in five instalments of 
$12,000 each; the first payable as soon as the renuncia- 
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tion of the vendor’s wife could be obtained, and the fourEasterw Drs. 
others at one, two, three and four years from the day of ——— 
sale. But as there were, according to the certificate of eo 
the parish judge, certain mortgages bearing on the land  DASsHIELL. 
and slaves in favor of the several vendors to Lessassier, 

and among others the one in favor of M. Dupuy, it was 

agreed that Dashiell should give notes on the second and 

third instalments, only for the balance remaining on them 

after deducting the mortgage claims due by Lessassier on 

the property ; he, Dashiell, retaining in his hands the amounts 

so deducted. Thus it is stated that on the payment due 

the 8th of March, 1837, of $12,000, there shall be retained 

in his hands by the vendee, who assumes the payment there- 

of, $1800, mortgage due to Mrs. E. Le Blanc; $5000, due 

to Woodward, and $1100, interest due to M. Dupuy on the 

13th August, 1837; leaving only $4100, for which the putcha- 

ser furnished his note. In like manner, from the sum of 

$12,000 due the 8th of March, 1838, there was retained 

$640, interest due 13th August, 1838, and the capital due 

to M. Dupuy, to wit: $11,000, leaving only a balance of 

$360, for which the purchaser gave his note. For the 

fourth and fifth instalments, notes in full were given, but 

as there were some doubts whether the sums due on the 
mortgages were accurately stated, it was agreed that the 

notes should remain deposited in the notary’s hands, subject 

to an ulterior adjustment. 


Dupuy’s mortgage was first recorded on the 13th of Oc- 

, The renewal 
tober, 1828, and it was re-inscribed only on the 9th of of G-wealeiny 
March, 1839. It is clear that this renewal of the registry chundvelenntat 
after the expiration of ten years, could not avail the plain- the om 
tif against an ordinary third possessor or subsequent soon ie the 
mortgagees. But plaintiff contends that the defendant, in the aaang ond 


ry third 
sale to him, assumed the payment of the mortgage, and sear or su 

t catge- 
that the recording of this act operated as ‘a re-inscription a ” 
of it; that if it does not, the defendant’s declarations and 


9 VOL. XVII. 
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Eastznx Dis. assumptions in the sale are equivalent to the granting of 
January, 1841. : A 
a new right of mortgage on the plantation and slaves sold 


— & favor of Dupuy. The defendant, on the other hand, 


pasmizLL, denies that the old mortgage of Dupuy was assumed or a 
new one created, because the assumption, he maintains, was 
only a personal obligation on his part to pay the debt of 
Dupuy, and that any part of it which may be found due is not 
secured by mortgage. It is not mecessary to decide, nor 
are we prepared to say, that the registry of the assumption 
of a mortgage by a second purchaser must operate as a 
‘renewal of the recording of it against third persons to all 
intents and purposes, but surely the objection of the want of 
a new registry comes with a singular bad grace from the defen- 
dant, and cannot avail him. Independent of the general de- 
claration that he assumes the amount of the mortgages 


But where aon the property by him purchased, he agrees to assume 
subsequent pur- ‘ : ° 
chaser assumes the payment of certain specified mortgage claims which he 
the payment of one 
the mortgage on that account deducts from the second and third instal- 


due t i eels ; 
po wasibee, ments and retains in his hands. Is not this a clear as- 


ne tle te ye a sumption of Lessassier’s obligations as a mortgage debtor? 


want of re-in- He says in another part of the deed that the plantation and 
scription of the 


original eam slaves are to remain specially mortgaged to secure the pay- 
gage within the ° : 
ten years. me ment of the four last instalments of $12,000 each, a part of 


which, by his own stipulations, was made payable to the 


Wh th " ‘ 
ahemnae: wane mortgage creditors of his vendor, and the balance only was 


gga made payable to Lessassier himself in the notes agreed to 


pane een be given. This clause we think had the effect of giving a 
nal seller, with new right of mortgage to Dupuy, Le Blanc and Woodward, 
a clause that the , 

« plantation and to secure the sums due them by Lessassier on the property. 
slaves remain 
specially mort- 
iF cme sue out directly against the defendant an order of seizure and 
- _the effeet sale instead of resorting to an hypothecary action; had the 

ivng a new ; 
right of mort- amount thus assumed been finally adjusted in the sale. But 


to tl i- ‘ pee 
aes th ag even if there could be any doubt as to this right of mortgage 


under the defendant’s assumption and declarations, the plain- 





It is such a stipulation as would have entitled M. Dupuy to 
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tiff would be entitled to exercise Lessassier’s lien, as vendor Easrens Drs. 
of the property; because the sums deducted from the instal- wren a 
ments and retained by defendant are part of the purchase mo- *v* 
ney which Lessassier stipulated should be payable to Dupuy 4S#TELL. 
and others in discharge of his obligations to them. Under this 

stipulation pour autrui, Dupuy has, as to the sums due him, 

all the rights and privileges which Lessassier himself could 

exercise on the property. 





We come next to the plea of payment set up by the de- 
fendant. To sustain it he has introduced several receipts of 
Dupuy from Lessassier; the payments they establish are ad- 
mitted except two, to wit: one of $1000 and another of $300. ~ 
Two accounts were filed by the plaintiff as rebutting evidence 
in relation to these disputed payments. Inthe first of these ac- 
counts exhibiting a debt from Dupuy to Lessassier of $2827, 
and receipted by the latter on the 21st of April, 1832, is men- 
tioned a sum of $1000 a vous comté le 13 Mars, 1832, being 
the very date of the receipt produced for the $1000, and a re- 
ceipt for $4960 is executed on the very day that this account 
was receipted for by Lessassier, to wit : the 21st of April, 1832, 
showing clearly we think, that the one of $1000 now brought 
against Dupuy had already been charged to him in the re- 
ceipted account in his possession, and that this account of 
$2827 was part of the payment of $4960 acknowledged by 
Dupuy to have been made the very day Lessassier receipt- 
ed the said account. The same remark must apply to a draft 
of $300 of Dupuy in favor of V. Babin, and paid by Lessas- 
sier; its amount appears to have already been charged to Du- 
puy in an account receipted by Lessassier on the 26th of 
July, 1833, the very day that Dupuy gave Lessassier a receipt 
for $1240. As to the note of $1333 69, offered by defendant 
as a set-off, it appears that this note is not endorsed by Me- 
nier, to whose order it was drawn by Dupuy, and has remain- 
ed the property of Menier till the time of his death; it was in- 
ventoried as belonging to his estate, and came to the hands of 
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Eastrrn Drs. Lessassier as administrator of his succession; no evidence is 

J 1841. : F , aphae %. 
ey shewn that Lessassier acquired any right of ownership in this 
ée. _- Rote which would have enabled him to plead it in compensation 
PASHIELL. against a debt due by himself. The plea of set-off based upon 
it by defendant, cannot therefore be sustained. Excluding 

The — subse- ‘ : ; ; 

quent purchaser then the three items just examined, and allowing the defendant 
and third Pos the right which he clearly has, of availing himself of and 


a pleading all the payments proved by Dupuy’s receipts, we 


- _ — find upon making the imputation of these sums on the prin- 

plead any pay-Cipal and interest due by Lessassier, a balance in favor of 

— have Plaintiff of 6186 94, which was due on the 20th of June, 

— notal- 1835, the date of Dupuy’s last receipt. The judgment be- 
low must be set aside because it does not follow the verdict ; 
and because we think that there is error in the verdict itself in 
not allowing the defendant the benefit of the payments proved 
to have been made by Lessassier. 

It is therefore ordered, adjudged and decreed that the 
judgment of the district court be annulled, avoided and re- 
versed, and proceeding to give such judgment as in our opi- 
nion ought to have been rendered below, it is ordered that there 
be judgment in favor of the plaintiff in her said capacity, for 
the sum of six thousand one hundred and eighty-six dollars 
and ninety-four cents, with interest at the rate of ten per 
cent. per annum from the 20th of June, 1835, until paid, 
with mortgage and privilege on the land and slaves sold by 
Marcel Dupuy to Timoleon Lessassier ; and it is further or- 


dered that the said property be seized and sold according to 


law, to satisfy the debt and mortgage aforesaid, with costg in 
the court below; the appellee to pay the costs of this ap- 
peal. 
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AVART vs. BANKS, Eastern Dis. 
January, 1841, 
APPEAL FROM THE COURT OF THE SECOND DISTRICT FOR THE PARISH OF AVART 
v8. 
TERREBONNE, THE JUDGE OF THE FOURTH DISTRICT PRESIDING. BANKS, 


There was judgment by default, and no attempt to show error on the appeal, 
the judgment was affirmed with damages, as a delay case. 


This is an action on an overseer’s account for the balance 
due him on his wages. There was no defence, and judgment 
by default was made final on proof of the plaintiff’s demand. 
The defendant appealed. 


Beatty, for the plaintiff and appellee, prayed the affir- 
mance of the judgment with damages. No counsel appear- 
ed for the defendant. 


Morphy J. delivered the opinion of the court. ~ 


The defendant has appealed from a judgment decreeing — There was 


him to pay a certain amount of wages claimed by Plaintiff as it t, SS. 


his overseer. He has suffered himself to be condemned by de- *™?t show 
error on the ap- 


fault in the court below, and has made no attempt in this 5 the judg- 

. . samirme- 
court to show error in the judgment appealed from. The ed with damages 
appellee has prayed for damages, and we think they should eee 


be awarded. 


It is therefore ordered that the judgment of the District 
Court be affirmed with costs and five per cent. damages. 
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CHURCH, ET AL vs. HENRY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The statute law of Mississippi authorises defendants in attachment for debts not 
due, to give bond with security for the payment of the debt at maturity: which 
is binding on the principal and surety, without any judgment having been 
first obtained by the creditor against his debtor for the amount of his de- 
mand. 


This is an action against the surety in an attachment-bond 
taken under the laws and in the State of Mississippi, ‘autho- 
rising attachments to issue for debts not due; and also allow- 
ing the defendant in such cases to give a bond with security 
to pay the debt when it becomes due, and thereby release his 
property.—See Howard and Hutchinson’s Digest of the Sta- 
tutes of Mississippi: ch. 43, sec. 25, pp. 553-4. 

The plaintiffs show that on the 12th April, 1839, they sued 
out an attachment in Hinds county, in the State of Missis- 
sippi, on two notes of Massey & Wasson, not then due, but 
to become in June following, and that the latter immediate- 
ly gave a bond with security, conditioned, that “if Massey & 
Wasson did pay the two notes at maturity, that the bond 
should be null and void; otherwise to remain in full force.” 

The attachment suit was dismissed by the Circuit Court of 
Hinds county on the 22d May following. It seems, however, 
the defendants filed a plea in abatement for a misnomer ; but 
the attorney testifies that the dismissal was his own act, be- 
cause the bond operated as atermination of the suit. The suit 
was dismissed at plaintiff's costs. 

The notes on becoming due in June following this attach- 
ment and bond, were protested for non-payment. The defen- 
dant, Henry, being one of the sureties in said attachment 
bond, and found in the city of New Orleans, was arrested 
and held to bail in the present action instituted on said 
bond. 

The defendant admitted his signature to the bond, but de- 
nied his liability under the circumstances of the case. That 
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the bond was never filed in court in Mississippi as it was by Easrznw Drs. 

law required to have been done ; but on the contrary was sent Saniory, OS. 

to this city. He further avers that on the dismissal of the “#V#°Y > 4% 

attachment suit in Mississippi, the bond became null and void. HENRY. 
Upon these pleadings and issue, and on the evidence there 

was judgment for the defendant, and the plaintiffs appealed. 


L. Janin, for the plaintiffs— 

1. The condition of the bond was, as above stated, that the 
securities should pay the two notes, if they were not paid by 
Massey & Wasson at maturity. It was absolutely for the 
payment of the money and there was no other condition in it 
whatever. 

2. It is proved by two practising lawyers in Mississippi afid 
by the constable who executed the bond, that under the laws of 
Mississippi, the defendant in an attachment suit, when the debt is 
not yet due, has the option, either to give a common replevin bond 
for the forthcoming of the property, or to give a bond for the 
payment of the debt at maturity, and that in the latter case the ad 
bond is not usually filed in court but delivered to the plaintiff, 
who can bring suit on it in any part of the world. Such abond 
for the absolute payment of the debt puts an end to the suit, 
but may be the foundation of a new suit. On the 22d of May, 
1839, Massey & Wasson put in a plea in abatement, founded 
on a misnomer, but then, it has been seen, the suit was alrea- 
dy at an end. This entry on the minutes of the Court of 
Hinds county is found: ‘‘ This cause was called up and the suit 
dismissed at plaintiffs’ costs. The evidence of Trimble, the 
attorney of plaintiffs in that suit, shows that this dismissal 
was his own act. As soon as the case was called up, he dis- 
continued it, because the bond he had obtained operated as 
the termination of the suit. He says, that after the bond 
had been given no further proceedings could be had in the 
suit. The entry on the minutes mentions neither the appear- 
ance of parties, or arguments of counsel or any plea on file, 
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Easterns Drs. which assuredly would have been done if the suit had been 


January, 1841. 


CHURCH ET AL. 


dismissed at the instance of the defendants. 

3. In relation to the validity of the bond and its effect, the 
25th section of the 43d chapter of the Statutes of Mississippi 
describe the cases and the manner in which attachments may 
issue for debts not due, and says (last proviso), ‘that all such 
attachments shall be repleviable in the same manner as other 
attachments are by law.”” The 15th section, page 550, says 
‘‘that all attachments shall be repleviable . . . . on the ap- 
pearance of the defendant, and putting in good special bail, 
or by giving bond with security to the Sheriff,” &c. These 
are the only statutory provisions of the law of Mississippi on 
the subject. Nothing more definite is said concerning the 
céiidition of the bond. Does this prevent parties from giving 
such bonds as the one sued on in the present case, when the 
debt is not due? The plaintiffs have shown that the con- 
stant practice is to leave to defendant the choice between the 
different bonds, that where it is given in the form of the bond 
sued on, it operates as a collateral security, as a compromise it 
puts an end to the suit, and is binding according to its tenor. The 
bond signed by the parties is their law, in this case it has 
the sanction of reason, justice and constant practice, it is 
opposed by no prohibitory law, and the defendants have left 
the testimony of the plaintiffs uncontradicted. 


4. As to the law, it has been long settled that the obligor 
on a bond cannot contest his liability on the ground that it 
does not pursue the terms of a statute, if the statute is not 
a prohibitory one and no improper practices have been re- 
sorted to to obtain it—Lartigue vs. Baldwin, 5 M. Rep., 194. 
—Villeré vs. Armstrong, 4 Martin, N. S., 25.—Morgan vs. 
Furst, 4 idem, 117, 122.—And particularly &ndrew Morse 
vs. Isaac Hodson, 5 Mass. Rep., 314.—Baker vs. Haley, 5 
.Greenl., 240.—Winthrop vs. Dockendorf, 3 Greenl., 156, and 
2 Cranch, 28. 


5. The bond creates a joint and several liability under the 
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law of Mississippi although it should express but a joint lia- Easrzrw Dis. 
as ane January, 1841. 
bility on the face. It was a joint and several one.—Statutes ————— 
CHURCH ET Al. 


of Mississippi, edition of 1840, p. 578, sec. 9. a 


6. Interest at the rate of eight per cent. tobe allowed from ™*™ 


the maturity of the notes.—Same edition of thé Statutes, p. 
275, sec. 16. 


Peyton, contra, insisted that the judgment should be main- 
tained, because the bond sued on is a replevin bond, and 
the suit in Mississippi was dismissed in consequence of its 
execution. No action can be maintained on it here or else- 
where, as the plaintiffs have no judgment. 

2. The officer in levying the attachment had no authority 
to require in his official capacity any other than a reple- 
vin bond; although the parties might have compromised the 
case, and a bond for the debt might have been given. In that 
case the papers would not have been returned into court; but 
all proceedings must have been dismissed.—Howard and 
Hutchinson’s Statutes of Miss., chap. 43, sec. 11, 12, 13, 14, . 
15, and 25; pages 548, 549, 550, 551, 554. 

3. In all cases of attachment before the debt is due, it is 
repleviable in the same manner as other attachments.—Idem, 
sec. 25; section 19 prescribes the duty of the sheriff in re- 


plevying property seized. 
Garland, J. delivered the opinion of the Court. 


The plaintiffs, holders of two promissory notes amountitig 
to $698 50, drawn by Massey & Wasson, residents of Mis- 
sissippi, instituted a suit against them, by attachment, in 
Hinds county, before the notes fell due, alledging the drawers 
were about to remove to Texas. The attachment having 
been levied on property belonging to Massey & Wasson, 
they gave a bond with several sureties (of whom the de- 
fendant is one,) in double the amount of the sum claimed, 
the condition of which was, if Massey & Wasson should 

10 VOL. XVII. 
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pay the amount of the notes sued on at maturity, the bond 
should be void; otherwise to remain in full force and ef- 
fect. The notes were not paid when they became due and 
the defendant being temporarily in this State, was sued on 
his obligation and held to bail. When this bond was ta- 
ken, it was handed by the officer who executed the attach- 
ment to the plaintiffs or their attorney, and the suit was 
dismissed by them at their costs. 

The defendant contends that as the attachment was dismiss- 
ed in Mississippi the bond thereby became void, and further 
that the bond was not taken in accordance with the statute 
of that State, and therefore null. Under the laws of this 
State such a bond would probably be of no validity, but 
this case is to be decided upon the statute of a sister State, 
upon the proper construction of which, we regret there is 
no decision of theif tribunals to enlighten us. 

The 25th section of the act of June 7th, 1822, found in 
Howard & Hutchinson’s compilation of the Statutes of Mis- 
sissippi, pages 553-4, authorizes the issuing of attachments 
before the debt is payable, it prescribes the cases, the oath 
to be taken and the bond to be given by the plaintiff, and 
the mode of service by the officer. The law then says, 
‘‘If such debtor shall not, on or before the return of such 
attachment, enter into bond, with sufficient security, for the 
payment of the said debt when it shall become payable, 
the court on due proof of the justice thereof and of the in- 
tention of the debtor to remove, or of his having actually 
removed out of the State, shall grant judgment as in other 
cases of attachment’ against the debtor or garnishee and 
execution is to be stayed until the debt becomes due, or 
the property sold payable when it is due. The proviso to 
the section further says: ‘‘ All such attachments shall be re- 
pleviable in the same manner as other attachments are by 
law repleviable’’ and the debtor may defend the suit as in 
other cases. 
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This statute we think authorizes the debtor to give one Eastern Dis, 
of two bonds, either of which, if properly taken, binds him ane te 
and his sureties. If he does not wish to defend the suit °° ™* 4™ 
and wishes to release his property, he may give a bondto  42NRX. 
pay the debt at maturity, and then the fair inference from 
the statute is, the creditor cannot proceed to judgment, but me. Minas 
must stop his suit as was done in this case; but if the "P i authorizes 


; , defendants in at- 
debtor wishes to defend in the attachment he may replevy tachment for 


: ; debts not due, to 
the property, enter his appearance and defend himself, and give bond with 
“ ° ‘ : 4 a security for the 
if the creditor is defeated in his attachment in any man- payment of the 


ner, the bond is avoided. In this case, Massey & Was- =: or 


son gave the bond to pay the debt at maturity, the defen- cries cod 
dant signed it as their surety, the suit was dismissed, as surety, without 
appears by the evidence, on motion of the counsel of the eine botearet 
plaintiffs; we therefore think the bond was properly taken, jenn g cuioet 
and that the defendant is responsible for the debt and in- _ — — 
terest, which is proved to be at the rate of eight per cent. his demand. 
per annum, and also for three dollars and fifty~ cents, the 
cost of protest. 

It is therefore ordered and decreed that the judgment of 
the Commercial Court be reversed and annulled, and this 
coutt proceeding to render such judgment as ought to have 
been rendered in the court below, further orders, adjudges 
and decrees, that the plaintiffs, Church & Kyle, do reco- 
ver of and have judgment against the defendant, Isaiah 
Henry, for the sum of seven hundred and two dollars, with 
interest at the rate of eight per centum per annum on the 
sum of five hundred and twenty-eight dollars and fifty 
cents ($529 50) from the 4th day of June, in the year 
1839 until paid, and like interest on the sum of one hun- 
dred and sixty-nine dollars ($169) from the 4th day of 
July, in the same year, until payment, and also for costs 


in both courts. 
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ZACHARIE vs. WINTER. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT FOR THE PARISH OF 


ASCENSION, THE JUDGE OF THE 4TH DISTRICT PRESIDING. 


Where the judgment creditor purchases in the property of his debtor at 
sheriff’s sale, and reconveyes it to him on certain terms and conditions; from 
the moment of the adjudication it isan extinguishment of the judgment for 
the price bid on the property; and no new execution can issue on the judg. 
ment without notice, and contradictorily with the judgment debtor. 


A subsequent mortgagee of property sold at sheriff’s sale who made a private 
arrangement with the purehaser, who was the seizing creditor, was an in- 
competent appraiser. A fraudulent appraisement is, as if none had been 
made. 

A sheriff’s sale of immoveable property must be made at the seat of justice 
for the parish where the seizure is made; unless in the country, and the 
debtor requires it to be made on the plantation, which faet must be stated in 
the advertisement. 


This case comes before the court on an opposition to a 
monition taken out by the plaintiff to have a sheriff’s sale 
made to him homolagated and confirmed. 


The defendant confessed judgment, on the 14th October, 
1837, on an account for advances, commissions and supplies 
furnished, by the firm of J. W. Zacharie & Co. for $14,927, 
with ten per cent. interest per annum; eleven thousand dol- 
lars of which was secured by mortgage. Execution was 
stayed for one half until March, 1839; and on the balance 
until March, 1840. The first half of said judgment not 
having been paid at the expiration of the delay given, execu- 
tion issued on the 5th April, 1839, for this half and the sugar 
plantation of the defendant adjoining the town of Donaldson- 
ville, containing 800 superficial arpents together with 47 
slaves, were seized. The sheriff returned that after having 
complied with the legat formalities, and after advertising the 
property by advertisements at the church and court house 
doors, and in the newspaper published in Donaldsonville, on 
the 6th June he proceeded to the plantation of the defendant 
where the sale was advertised to take place, and adjudicated 
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the property to the present plaintiff, J. W. Zacharie, for the Easrsux Drs. 


u 1841, 
price of $40,050 as the highest and last bidder; but the =e ce 
amount of the adjudication was not paid in consequence of al + i 

WINTER. 


an agreement the day after the sale was passed, between the 
parties, plaintiff? and defendant in the execution, in which 
they declared the sale was null and void, and all the proceed- 
ings under the execution were by them held as though they 
had never taken place. ‘The deed of sale was made out in 
due form by the sheriff to the purchaser on the 8th,” and 
recorded the 9th June. All this is stated in the sheriff’s 
amended return of the 27th May, 1840. 


On the 27th January, 1840, a second execution issued on 
this judgment for the whole amount, and the sheriff seized 
the plantation and slaves of the defendant, and all the stock 
thereon, and advertised them in the news paper, and by ad- 
vertisements posted up at the court house and church doors 
of the parish for 30 days. Upon the day of sale the defen- 
dant was duly notified and failed to appoint an appraiser. 
The sheriff appointed Manuel Fuentes and the plaintiff J. V. 
Cresap, who were sworn and made the appraisement. The 
sheriff then proceeded to sell the entire property seized, in 
block, and it was adjudicated to J. W. Zacharie as the last 
and highest bidder for $32,250 on the 6th March; the pur- 
chaser retaining $9,261 for the payment of his debt, and the 
balance after paying costs of sale, &c. was to be applied to 
the payment of the mortgage debts due by the defendant and 
existing on the property. 

Zacharie took out a monition under the act of 1834 to per- 


fect the sheriff’s sale to him, to which the defendant made 
opposition on various grounds. 


1. That the judgment on which the second execution 
issued was satisfied by the first sale. 


2. The execution issued for the whole amount of the judg- 
ment when only half of it was executory. 





} 
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3. That the land, slaves, &c. were not legally advertised 


in the manner and for the length of time required by law. 


4, There was no legal and proper appraisement; and by the 
illegal acts of the sheriff and of the plaintiff, the property 
was falsely and fraudulently appraised at not more than half 
its value. 

5. The sale was not made at the seat of justice of the 
parish as the law requires. 

The opponent avers that the plaintiff was well acquainted 
with all the nullities of the sale when the property was de- 
livered to him, by reason of which and of all the defects and 
nullities set forth the said sale should be annulled and the said 
Zacharie ordered to deliver up the property to him. 


It appeared by the evidence that Cresap one of the ap- 
praisers, had a judgment and mortgage against Winter at the 
time of this sale for $5,568, and that he had an understanding 
and an arrangement with Zacharie that he should buy in the 
plantation and slaves and they would both take them into 
possession and conduct it; that two other appraisers declined 
acting because the negroes and part of the property was not 
shewn to them. 

There was judgment dismissing the application for a mo- 
nition; rescinding and annulling the sale and ordering 
Zacharie to deliver up the property to Winter. The former 
appealed. 


Isley and Nicholls for the plaintiff, insisted on the re- 
versal of the judgment; that the monition law only extended 
to mere defects in the nranner of making the sale. The for- 
malities required by law were pursued by the sheriff and the 
sale should be maintained. 


Miles Taylor for the defendant, urged the nullity of the 
sale on the grounds stated in the opposition, and cited various 
authorities in support thereof. 











OF THE STATE OF LOUISIANA. 
Eustis for the plaintiff in conclusion. 
Bullard J. delivered the opinion of the court. 


This is an appeal from the judgment sustaining the oppo- 


sition of Winter to the homologation of a sheriff’s sale of his | 
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| 


plantation and slaves made under color of a writ of fiert | 


facias issued on a judgment recovered by Zacharie & Co. 
against him. The facts necessary for our present purpose 
are, that Zacharie & Co. recovered a judgment against 
Winter upon which an execution issued and the plantation 
and slaves were sold and were purchased by J. W. Zacharie 
the present appellee. The parties afterwards entered into an 
agreement before a notary, by which it was stipulated, after 
reciting the previous judgment, execution and sheriff’s sale, 
that for and in consideration of two thousand six hundred 
dollars to be paid by Winter, Zacharie renounces and abandons 
to said Winter all the right, title and interest which he had 
acquired and transfers the same to him, that he may use and 
enjoy the same as if no adjudication had taken place. In 
consideration of the said renunciation, it was further agreed 
that the judgment by virtue of which the said sale Had been 
made should be reinstated and considered as binding and 
valid as if no sale had been made by virtue of an execution 
which issued under it. The terms of payment of the debt 
for which the judgment had been rendered were extended 
for one half until January, 1840, and the balance until 1841, 
until which periods no execution should issue. To secure 
the payment of the sum of $2,600, the same property is mort- 
gaged by the act, and it was made payable in January, 1842. 

When the first installment fell due a fieri facias was issued 
upon the original judgment for the full amount but was 
stayed as to one half, and the plantation and slaves were 
again seized and finally adjudicated again to Zacharie, who 
procured a monition from the district court in pursuance of the 
act of 1834, calling on all persons to show cause why the 


| 
| 
| 
| 
| 
| 
| 
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Eastern Drs. Sheriff’s sale should not be homologated, as Winter filed his 
January, 1841. 


opposition upon the following grounds: 

——" Ist. That the judgment in the suit of Zacharie & Co. vs, 
winter Winter was satisfied by a sale made by the sheriff, on or 

about the 6th of June, 1829, in virtue of an execution issued 


thereon, and that consequently there was no judgment then in 





force upon which the execution could legally issue in virtue 
of which this pretended sale was made. 

2d. The execution was illegally issued for the sum of 
$14,927 67, whereas in truth the plaintiff was only en- 
titled, if to any at all, to an execution for one half of said 





sum. 
3d. That the sale was not legally advertised in the manner 
and at the place provided by law. 

4th. The ‘sale was not advertised for the length of time 
required by law. 

5th. That a just and true appraisement of the property was | 
not made according to law before the sale, and that by the 
illegal acts of the sheriff or his deputy, and the illegal prac- 
tices of said Zacharie the same was falsely and fraudulently | 
appraised at not more than half its just value. | 

6th. That the sale was not made at the seat of justice of 
the parish as the law required. 

The district court sustained the opposition on the first, se. | 
cond, fifth and sixth grounds and annulled the sheriff’s sale, 
and the plaintiff appealed. 

I. On the first ground it appears to us, that the contract 
before the notary amounted to a retrocession of the property 
to Winter. The parties admit the adjudication under a for- 
mer writ of fieri facias and consequently that the property 
had vested in Zacharie the purchaser. The right thus ac- 
quired was renounced and the property retransferred to 
Winter for a new and distinct consideration, to wit: the sum 
of $2,600, and the renewal of the former debt. Like every 
other contract it was liable to be questioned and its legal 
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validity to be enquired into by the parties. Suppose that in Easrery Drs, 
the interval between the first adjudication and the retrocession mene) On 
judgments against Zacharie had been recorded in the mort- “A0SABIB 
gage office of the parish in which the property is situated, it WINTER. 
seems to us clear they would have attached to the property, 

Where the 


and might have furnished good grounds against the execution judgment eredi- 
P : -.tor purchases 
of the contract, and consequently the judgment which it in the property 


purports to reverse might be subject to be modified by a court Bo Taped 


of ordinary jurisdiction. Again the whole contract must be reconveys it to 
him on certain 


taken together as an entire thing, and if an ordinary fieri terms and con- 
: ‘ ‘ . ditions; from 
facias could properly issue for a part without any further ju-the moment of 


dicial action it is not so obvious why it could not for .the pg gp 


whole including the $2,600, for which no judgment has Cy eT iene for the 


been rendered. But it is contended, that Zacharie’s judg- price bid on the 


‘ ‘ : ; TO and 
ment was not satisfied by the sHeriff’s sale which remained ne = " exeeu- 


mcomplete, the price not having been paid. The moment tala 
without notice 
: and contradic- 
sarily admit, that if the judgment creditor became the pur- torily with the 

; . salwishis : sabi judgment debt- 
chaser the price bid by him is offsett against the judgment, or. 


the parties admit that there was an adjudication, they neces- 


and consequently amount to an extinguishment of it pro-. 
tanto at least as to third persons. We are of opinion that a 
writ of fieri facias ought not to be issued without some notice 
to the appellee in the nature of a scire facias, and giving him 
an opportunity to contest the same. 


II. The opinion already expressed upon the first ground 
of opposition renders it unnecessary to enquire whether the , a 


fieri facias issued for too much. mortgagee of 


property sold at 
sheriff’s _ sale 


V. We are satisfied that this ground of opposition was pro-who made a 


perly sustained. It is evident that one of the appraisers being oe <= 


a subsequent mortgagee of the same property, and having sag nag 


made a private arrangement with Zacharie was not an impar- ¢reditor, was an 

, : wll incompetent ap- 
tial appraiser. But we do not concur with the district court praiser. A frau- 
: oa , ‘ ulent appraise- 
in opinion that the allegation, that the appraisement was a ment is, as if 


fraudulent one, ought to be struck out. If the appraisement ou: igus _ 
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— Dus. was fraudulent, it was as if none had been made, which 
—____~’__ would clearly be a sufficient ground of opposition. 

—— VI. The last ground is well taken and clearly sustained by 

Bacexoy. the evidence. Articles 664 and 665 of the Code of Practice 

declare that sheriff’s sales shall be made at the seat of justice 

aii ‘ey for the parish where the seizure is made, at the spot where 


re ee it may have the greatest degree of publicity; but that in the 


at the seat of country the sale may be made on the plantations which are to 
justice for the 
parish where be sold if the debtor requires it, but in that case notice must 


th 
gp ne iSbe given of the fact im the advertisement of sale. In the 


the — and present case the sale was made on the plantation not only 


quires it to ‘Sewilhout the consent, but contrary to the will of the debtor: 
- el ‘ on the 

ntation A 
Which fact must It is therefore adjudged and decreed that the judgment of 


be stated ao 
terete nn tM the District Court be affirmed with costs. 


LANDRY vs. BAUGNON. 


APPEAL FROM THE COURT OF THE 4TH DISTRICT, FOR THE PARISH OF 


IBERVILLE, THE JUDGE THEREOF PRESIDING. 


In an affidavit for a new trial on the ground of newly discovered evidence, since 
the trial, the party must not only show that he used every effort in his power 
to procure the evidence, but also that it is admissable and material under 
the pleadings. 

So in a motion for a new trial, after judgment by default is made final, newly 
discovered evidence of payment, is insufficient, as it would not be admissible 
without new pleadings or answer filed; and no amendment of the pleadings 
will be permitted after judgment. 

To prove the extinguishment of the debt by payment, such payment must be 
specially pleaded. 


This is an action to recover the sum of three hundred dol- 
lars and the interest thereon; the balance of the price of a 
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tract of land which the plaintiff shows he sold to the defen-Easrzmw Dis, 
January, 1841, 


dant in 1835, for the sum of twenty-five hundred dollars. 
He prays judgment for the amount of his debt and interest. 
This suit was instituted the 14th September, 1840, and on 
the 5th October following judgment by default was made 
final on the minutes of the court. On the 8th the defendant 
appeared by counsel and moved the court for a new trial; on 
the ground that he had discovered evidence since the judg- 
ment was rendered by which he could prove that the debt sued 
for was entirely paid and extinguished. He filed his affidavit to 
this effect. 


The district Judge overruled the motion and the defendant 
appealed, 


Labauve, for the plaintiff. 


Burke, contra, submitted a written argument urging a re. 
versal of the judgment, and that the case be remanded for a 
new trial denovo. 


Simon J. delivered the opinion of the court. 


Defendant is appellant from a judgment by default ren- 
dered and made final against him. Before taking his appeal, 
he made a motion for a new trial, which was overruled by the 
lower court; and as the record comes up without any state- 
ment of facts and without the proper certificate of the clerk 
that it contains all the evidence adduced in the case, the only 
question submitted to our consideration, is whether the Judge 
erred in overruling the motion for a new trial. 


The affidavit of the defendant in support.of his motion, is 
in these words: “that it is true as alleged in the above state- 
ment of grounds for a new trial that the plaintiff’s demand 
had been long anterior to the institution of this suit, paid; 
written evidence of which payment the deponent has lost or 
mislaid, but that he has discovered since the trial of the cause 
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Easterns Dis. R. B. a witness who will prove the existence, execution and 
January, 1841. : ee ; ; 
contents of said lost or mislaid written evidence of payment, 
zaxpax testimony which he could not with due diligence have ob- 
pauexox. tained before.’”’ Now, in supposing this affidavit to be suf- 
_ ficient, the facts said to have been discovered since the trial 
In an affidavit 


for a new trial Of the cause, would be applicable only to a defence which was 


Fae ena not set up, and it is perfectly clear that whenever a new trial 


vered evidence, is applied for on account of new evidence discovered since 
since the trial, 


o pay = the cause was tried, the party must show not only that he 
that he used has used every effort and diligence in his power to procure it, 
oe to but also that it is admissable and material under the plead- 
procure the evi- ings, 7% La. Rep. 82.—10 La. Rep. 155.—In this case how- 


dence, but, also | ee , 

that it is admis- ever, no issue was joined by the defendant, as the judgment 
sible and mate- . ; . : : 
rial under the is one by default,; but we think that this cannot better his 


leadi ‘ : : , E 
Pp Se i » mo- Situation, as in order to authorise the introduction of the 


= yo aR newly discovered evidence for the purpose of proving the 
ment by default extinguishment of the debt by payment, such payment must 
a | et be specially pleaded. 6 La. Rep. 457;—and as he would not - 


ed evidence of . i . . 
is ine D€ allowed to introduce any such evidence without amending 


en hi the pleadings and filing an answer, which cannot be permitted 
admissible a after judgment. 3 La. Rep. 487.—If the defendant’s alle- 

t oe ; ' ; 
ate ae gation that he has paid the debt be a serious defence, why did 
posse Merl “fe not plead it? why did he suffer a judgment by default to 
the pleadings he rendered against him? he must have known that a judg- 
will be permit- 


ted after judg-ment by default is a tacit admission of the justice of the 
ment. 


To prove the demand. C. of P. art. 360. His affidavit does not even 


extinguishment . ; 
yy gery show any reason why he did not or could not defend the suit 


payment, suchin due time; and if he be made to suffer from his neglect, we 
yment must 4 ° . 

be specially Cannot, as the case stands, afford him any relief. 

praates. We are of opinion that the district Judge did not err in 


overruling the motion for a new trial. 





It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs. 
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BLACK vs. SAVORY ET AL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF 


IBERVILLE, THE JUDGE THEREOF PRESIDING. 


‘The owners of a steamboat transporting passengers and carrying merchandize 
for hire are commercial partners and may be sued individually or a portion 
of them, for a debt due by the boat, without joining al the parties in the 
action, 

After dissolution of the partnership the partners should be sued in the parish or 
place of their domicil, and only those residing in the same parish can be 
joined. 

The acknowledgment of masters of steamboats, of the correctness of bills pre- 
sented for supplies or other things furnished the boat, are binding on the 
owners. 


This is an action on a grocer’s account for supplies furnished 
the steamboat Alpha. The account is acknowledged to be cor- 
rect and just by King, the master, and one of the owners 
of the boat. 

The suit was instituted in the parish of Iberville, where the 
defendants, Savory and Marshall, two of the owners of said 
boat, reside; and it is admitted there are other owners and 
partners residing elsewhere. The plaintiff prays judgment for 
the amount of his account against the defendants in solido. 

The defendants excepted to the action because all the own- 
ers and partners were not joined; and that the suit cannot 
be maintained against a part of them only. This exception 
being overruled, the defendants pleaded the general issue; 
and aver that the demand is not just; that the boat had alrea- 
dy been seized and sold to satisfy the debts and claims due 
by it and the partnership long since dissolved. That King, 
who commanded the boat had no authority to admit the 
plaintiff’s account. They pray that the suit be dismissed. 

There was a bill of exceptions taken to the admission of 
the account as acknowledged by King, in evidence, as be- 
ing only secondary. 

There was judgment for the plaintiff, and the defendants 
appealed. 
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Eastsrx Dis. Edwards, for the plaintiff, urged the affirmance of the judg. . 


Senwory, 180- ment. 


BLACK 
v8. Labauve, for the defendants and appellants, insisted that 


SAVORY ET AL. 
the action could not be maintained against two only of the 
owners or partners, where it was shown and admitted that 
there were at least four, who should have been joined.—See 
13 La. Rep., 422. 

2. The court erred in receiving the admissions or acknow- 
ledgments of King relative to the account. These were only 
secondary evidence. The account should have been proved 
by positive testimony. 

3. The plaintiff has failed to show by legal evidence that 
this pretended account was for the partnership, or articles 


furnished for its use or benefit. 
Garland, J. delivered the opinion of the court, 


The plaintiff, who is a grocer inthe parish of Iberville, 
brought suit against Savory and Marshall, alledging that they, 
with King, Mays, and others were owners of a steamboat 
called the Alpha, to which he had furnished supplies and 
sold a quantity of provisions, liquors, and other articles 
amounting to $327 07. The account is acknowledged in 
writing by J. H. King, one of the owners and master of the 
boat, to be correct. The defendants admit in their answer 
the partnership was dissolved in the latter part of Febru- 
ary, 1840, by the seizure and sale of the boat. They ex- 
cept to this suit and say that it cannot be maintained, as 
all the owners of the boat are not made parties, although 
the plaintiff knew who they were and has named them in his 
petition. The court overruled the exception because the de- 
fendants had not in it disclosed the names of all the part- 
ners. This the defendants say they were not bound to do, 
as the plaintiff had named different persons as being own- 
ers and was bound to join them in the action. 

The judge of the District Court was correct in over- 
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. ruling the exception, although the reasons he gave for it Easterns Dis. 
were not perhaps the best that could have been assigned. Z27uary, Teil. 
It has been held on various occasions that the owners of =" 

‘ bs 8. 
steamboats transporting passengers, produce and merchandise savory £r at. 
for hire were commercial partners, and, as such, jointly and se- 7. owners 


verally bound for the debts that may be contracted on account pele — 
of the boat.—4 La. Rep., 107.—13 idem, 281, and 14idem, 491 scagers andl sar 


—303.—Each may therefore be sued for the debt and held re- a ae 


sponsible. During the existence of a partnership, all the part- aga 
ners may be sued in the parish where they conduct their business, "iY Pega 


although one or more of them may be domiciliated in a dif- sata ecogh me e 
'y 


ferent one.—13 La. Rep., 424.—C. Pr., art. 165.—But we the boat, without 
a gece joining all the 
are not prepared to say after a partnership is dissolved, the partners in the 


partners could be so sued. It appears by the admission of *°4™ 
the defendants, that this suit was instituted after the part- _ After dissolu- 
nership was dissolved; we are therefore of opinion that the = os part- 
. . . er: e - 
action can be maintained. ners shoals be 
sued in the pa- 


On the trial of the case, the plaintiff offered in evidence tg omicils 
- : ; ; aa aud only those 
an account in detail, with an acknowledgment in writing at residing in the 
the foot thereof by J. H. King, captain of the boat and one sag og _ 
of the owners, that it was correct, and also offered to prove 
by a witness that King had signed said acknowledgment in 
his presence, admitted the account to be just, that the ar- 
ticles were for the use of the boat, and expressed his re- 
gret he had not money to pay it. To this the defendants ieee a 
objected, saying the evidence was only secondary and not here sien 
binding on them. The judge admitted the testimony and rectness of bills 
the defendants excepted; we think he did not err. Mas- ee 
ters of steamboats are the agents of the owners in all mat- > i nr gamer 
ters relating to their management and purchasing necessary ——e on the 
supplies, and contracts made or acknowledgments of indebt- 
edness for such purposes by them, are binding on the own- 


ers.—14 La. Rep., 492. 


The acknowledgment and promise to pay, was made be-. 
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Eastrrx Drs.fore the boat was sold, and the partnership was bound by . 
January» 1841 the acts of one of the partners and the agent of all. 
RILLIEUX’S = The judgment of the District Court is therefore affirmed 


v8. with costs. 
SINGLETARY. 


RILLIEUX’S Heirs vs. SINGLETARY. 


APPEAL FROM THE COURT OF THE 8TH DISTRICT FOR THE PARISH OF 


ST. TAMMANY, THE JUDGE THEREOF PRESIDING. 


The certificate of the French Officers under the colonial government of 
Louisiana, that the plaintiff’s ancestor was in possession of a certain tract 
of land, under a purchase from the Indians, &e. is not legal evidence of title, 
and is inadmissible as evidence in a petitory action. 


The officers of the French government could only certify such records or do- 

cuments as were deposited in their department, and such documents should 
} be préduced. If they certify of their personal knowledge, they should be 
sworn. 


This is an action to recover a tract of land in the possession 

of the defendant. 

The plaintiffs allege that their immediate ancestors, Vincent 
and Mary Tronguet Rillieux were in their lifetime possessed 
of a large tract of land in the parish of St. Tammany, boun- 
ded on the east by Pearl River, and on the south by the 
Bayou Bonfoucas, and on the north by a line drawn from the 
head of the last mentioned Bayou to Pearl River; that their 
| remote ancestors possessed and owned this land since the 
| 


year 1740, and have continued to enjoy the same from time 
under the authority and with the approbation and consent of 
the French, English, Spanish and American governments 
during the times they respectively held possession of the 
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country; that on the 16th March, 1765, their ancestors re- Ragan Das. 
‘ ‘ os ; 1841. 
ceived a written title from the French authorities, a copy of 


which they annex to the petition. They allege they have gs 


possessed said tract of land for more than 30 years, and have v8. 
SINGLETARY, 





acquired title thereto by prescription; that within a few years 
one Edward Singletary has entered on and took possession of 
about 500 superficial acres of said land without title, which 
he continues to hold and refuses to give it up; wherefore they 
pray judgment giving them the possession and declaring them 
to be the true owners of said land. 

The defendant pleaded a general denial. 

On the trial the plaintiffs offered in evidence the docu- 
ment annexed to their petition, which purports to be a title 
given the 16th March, 1765; by Charles Phillippe Aubrey, 
chevalier de l’ordre Royal et militaire de St. Louis, commaii- 
dant pour le Roi en la Province de la Louisiane, et Denis 
Nicolas Foucault, faisant les fonctions d’ordonnateur et de 
premier Juge au conseil superieur de la Province, in which 
they certify that the ancestor of plaintiffs possessed the land 
in question and had done so before the date of this certificate, 
and had purchased a portion of it from the Biloxi Indians, 
&c. This evidence or document was objected to by the de- 
fendant’s counsel because said Aubrey and Foucault were 
not officers of that part of Louisiana, under the name of West 
Florida, &c. The court refused to receive it, in support of 
the allegations in the petition, although the plaintiffs offered 
parol evidence of their possession of said land, in conformity 
with said title; whereupon a bill of exception was taken. 
This was all the evidence offered. There was a judgment of 
non-suit and the plaintiffs appealed. 


. Hennen, for the plaintiffs and appellants. 
Ellis, for the defendant. 
Martin J. delivered the opinion of the court. 
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Eastern Dis, 
January, 1841. 
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This is a petitory action; the plaintiffs sue to recover 
about 500 acres of land, (part of a larger tract) which they 
allege the defendant has taken into his possession and illegally 
detains from them. They claim to be the owners of the lar- 
ger tract, of which the locus in quo forms a part, in virtue 
of a written title made in favor of their ancestor by Aubrey 
the French commandant of Louisiana in 1765, situated north 
of Lake Pontchartrain and west of Pearl River, in the parish 
of St. Tammany. 


The defendant pleaded a general denial; and put the plain- 
tiffs on strict proof of their demand. 


The only evidence of the plaintiff’s title consisted of a 
document which they call a grant, and which bears the signa- 
tures of Aubrey the French King’s commandant, and of Fou- 
cault acting as ordonnateur in the province of Louisiana. 
The plaintiffs also claim title by the prescription of 30 years. 
The document offerred as evidence of title, is simply the 
certificate of Aubrey and Foucault, who “certify to whom- 
soever it may belong, that Mrs. Marie Rene Chenet, widow 
of the late Francois Rillieux, has during 24 years been in the 
peaceable enjoyment and possession of a tract of land situated 
north of Lake Pontchartrain, between Bayou Bonfoucas and 
Pearl River; and that said tract of land, a great part whereof 
consists of muddy meadows (prairies tremblantes) altogether 
impracticable; being insufficient on account of the small quan- 
tity of pasture to be found in the pine land, she was in the 
necessity of purchasing in 1761, from the Biloxi Indians, all 
the practicable land, that said nation owned between that of 
the said Dame Rillieux and Pearl River, in order to get pas- 
turage necessary for at least 100 cows in such manner, that all 
the land possessed by said Dame, &c., during 24 years, and 
that which she acquired from the Biloxi nation of Indians 
since the year 1761, as above stated, form now an inlet en- 
closed by the low and muddy lands on the borders of Lake 
Pontchartrain, the Bayou Bonfoucas and Pearl River. In 
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testimony whereof we have delivered the present certificate to Easrzenw Dis. 





i i li January, 1841. 
the said Mrs. widow Rillieux to serve as the case may re- ? 
: ; : — === 
quire. Given in the City of New-Orleans, with the sealof ““Stins 
i i v8. 
our arms and the counter signatures of our secretaries, the asiamiiad 


16th March, 1765.” Signed “Aubrey” L. s. 

“Foucault” 1. 8. 

Countersigned 

 “Soubie” i. 8. 

“Duvergé” L. s. 

When this document was offered to be read in evidence the 
defendant’s counsel objected to its admission on the ground 
that at the time it bears date, the locus in quo made no part 
of the former province of Louisiana, which had been ceded 
to Great Britain under the name of West Florida; being on 


the north side of Lake Pontchartrain. On this ground the The ecertifi- 
‘ P ; ‘ cate of the 
document in question was rejected as evidence; although the French officers 


plaintiff’s counsel stated that he was prepared with parol evi- peo a 


dence to prove the possession of their ancestor and themselves. f , Louisiana, 
that the plain- 


} : : :_ tiff’s ancestor 
We are not ready to say that if this document was admisr \,,°:, mi 


sible before the cession, that it ceased to be so on account of ee 
Cc 

that event. But it appears to us, that there is a strongerunder a pur- 

ere , eee oles chase from the 

objection to its admissibility which is, that the French officers Indians, &e. is 

ens ‘ -, not legal ‘evi- 

attest facts that do not appear to come within their official Genee of title, 


: ; it is ; and is inadmis- 
knowledge; at least it is not shown that they do. These 3 '* imcule 


officers speak of the possession of the plaintiff’s ancestor, and dence in a peti- 


; , tory action. 
of her purchase from a tribe of Indians. If the records of ” 
: a; F The officers of 
the department of either of them contained the evidence of the French go 
such purchase it ought to have been stated; otherwise there —” oan 


: : ; : - such records or 
is a violent presumption that they certified on their own per-Gocuments as 


sonal knowledge. In such a case they should have been — de _ 

. in their depart- 

sworn. The document was therefore properly rejected. ment, and such 
documents 


: : should be pro- 
It does not appear that the parol evidence referred to in the $004 Tf ley 


bill of exception was actually offered. The court did not certify of their 

7 aes ; A 2 4 yersonal know- 
therefore in our opinion err in refusing to admit said document ledge, they 
? , ; .. should be 
in evidence on this ground. The refusal of the court to admit sworn, 
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Eastern Dis.this piece of evidence, was immediately followed by a judg- 


January, 1841 ment of non-suit. 
ERWIN ET AL 
a It is therefore ordered, adjudged and decreed that the judg- 


BISSELL ET AL. i J : 
ment of the District Court be affirmed with costs. 











ERWIN’S Heirs and Assigns vs. BISSELL et al. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF 


IBERVILLE, THE JUDGE OF THE DISTRICT PRESIDING. 


A plea which states that a final settlement had taken place of all accounts and 
transactions between the parties ata certain period, is an admission which 
precludes the party making this plea, from claiming any balance apparently 
due before that period. 


» The judgment forms the authority of the thing adjudged upon all matters and 
demands set up in the pleadings. 


This is an action to compel the defendants to compensate a 
judgment which the latter had obtained against Erwin’s heirs, 
with one which it is alledged Erwin’s heirs recovered against 
one Abram Wright, the first husband of Mrs. Bissell. 

The plaintiffs allege they are the heirs and assignees of Jo- 
seph and Lavinia Erwin, deceased, and that their ancestor, 
Joseph Erwin, in 1824, obtained a judgment against Abram 
Wright, on which a balance remains due and unpaid of $3344 
86, with interest. That Ellen Davis, widow of A. Wright, 
deceased, and now wife of Frederick Bissell, and Ann E, 
Wright, Widow Lindsay, her daughter, are the sole heirs of 
Wright and have accepted his succession and are liable for his 
debts, That Bissell and wife have obtained a judgment on 
account of Wright’s estate against them, which they pray may 
offset and be compensated by the one they hold against Wright’s 
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heirs and estate. They also obtained an injunction to stay Eastern Drs. 
Bissell and wife’s judgment until this suit could be tried. ae 
The defendants pleaded a general denial; averred that they ™”™%,"* 
were in no way liable for the plaintiffs’ demand ; that said ®™S*™% 2? at 
judgment set up as the basis of their demand had long since 
been paid, satisfied and extinguished; and particularly in the 
suit between these respondents and the heirs of Joseph Erwin, 
in which the judgment now sought to be extinguished by 
compensation was obtained ; in which case all matters of in- 
debtedness between said parties, that is to say, between the 
widow and heirs of A. Wright and the heirs of Joseph 
Erwin, which have been settled and compensated in said 
suit as shown by the pleadings therein. They further plead 
prescription, liquidation, settlement, payment and res judicata, 
and pray that this suit be dismissed. 
The injunction suit of the plaintiffs was cumulated and tried 
with this one. The defendants prayed for the dissolution of the 
injunction with damages. 


The records and judgments of the former suits between the 
parties were produced in evidence. The defendants relied on 
their plea of res judicata, that the demand now set up by the 
plaintiffs had been already settled, adjudicated upon and 
passed in rem judicatam in the suit, in which they recover- 
ed the judgment now sought to be compensated. It ap- 
pears that in the suit of Bissell and wife against Erwin’s 
heirs, in which the judgment now injoined was recovered 
the defendants there, that is, Erwin’s heirs, pleaded in de- 
fence, ‘that the plaintiffs in their capacities (as heirs of A. 
Wright) are justly indebtedto them (the defendants as heirs 
of Joseph Erwin, deceased) in another and further sum of 
$14,000, for this, to wit: that the said Joseph Erwin and 
the said Abram Wright having long and intricate accounts 
existing between them for several years, did on or about 
the year 1828, come to a complete settlement of all existing 
accounts and transactions by which it appeared said A. 
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Eastern Dis. Wright fell indebted to the said Joseph Erwin in the said 

Jonuary, VAN: cum, and which the said Wright then and there acknow- 

*awa Et 4X edged to be justly due the said Erwin, &c.” This plea 

BISSELL ET AL. was put in by Erwin’s heirs among others in the suit in 
which Bissell and wife obtained their judgment of $4000, 
now contested, and all the issues made up were passed upon 
by the jury and a verdict given for a balance of $4000 due 
the heirs of Wright by Erwin’s heirs on their warranty after 
settling all their accounts. 

The judgment set up by Erwin’s heirs in compensation, 
was obtained against Wright as far back as 1824. 

The District Judge, however, was of opinion the old judg- 
ment had never been extinguished or paid, rendered judgment 
perpetuating the injunction and compensating the two judg- 
ments. The defendants appealed. 


Edwards § Winchester, for the plaintiffs, contended that 
the moment Bissell and wife obtained their judgment against 
Erwin’s heirs for $4000, it was compensated by operation 
of law by the judgment the latter had obtained against A. 
Wright in his lifetime, and for which his widow and heir 
had become liable and bound to pay by accepting his suc- 
cession. The twodemands were of equal dignity, and com- 
pensation was the immediate effect and consequence as soon 
as the last judgment was rendered. 


Labauve, for the defendants, insisted on the reversal of 
the judgment and dissolution of the injunction with damages. 
He relied on the plea of res judicata; that by the plea or 
answer to the Bissell suit, all demands whatever of Erwin’s 
heirs against Bissell and wife were put in and at issue and 
passed on by the jury. 


Bullard, J. delivered the opinion of the Court. 


The heirs of Erwin commenced an action against the heirs 
of Wright to revive and make executory against them a 
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judgment alledged to have been recovered in 1824 by Er-fasrenn Dre. 
win against Wright, the ancestors of the respective parties. — 
Pending that suit execution issued on a judgment recovered **W™% ™ at 
by the defendants, now known as Bissell and wife, against 818seLL ET at. 
the heirs of Erwin for $4000 in an action of warranty.— 
(See 15 La. Rep., —.)—Thereupon the plaintiffs obtained an 
injunction on the allegation that the two judgments, being 
between the same parties, were both extinguished by com- 
pensation. The two suits were cumulated and tried together, 
and the injunction having been made perpetual, the de- 
fendants appealed. 

The defence principally relied on, in the court below as 
well as here, is, that in the case of Bissell and wife vs. 
the heirs of Erwin in warranty, the latter had averred in 
their plea to the action, that a final settlement had taken 
place between Erwin and Wright in 1828 of all their mo- 
ney transactions, which resulted in a balance due the for- 
mer of $14,000, which was claimed in reconvention. 

On recurring to the record in the case of Bissell and 
wife vs. the heirs of Erwin, we find the following plea or 
exceptions: ‘‘ And the defendants would further allege and 
avow that the plaintiffs, in their capacities above mentioned, 
are justly indebted to the defendants, as heirs, &c., of the 
late Joseph Erwin in another and further sum of $14,000, 
in this, to wit: that the said Joseph Erwin and the said 
Abram Wright having long and intricate accounts existing 
between them for several years, did on or about the 25th 
day of November, 1828, come to a complete and final 
settlement of all their previously existing accounts and tran- 
sactions, by which it appeared that the said Abram Wright 
fell indebted to the said Joseph Erwin in the said sum, 
and which the said Wright then and there acknowledged 
to be justly due to the said Erwin.”—They conclude by 
praying judgment against the heirs of Wright for the said 
sum of $14,000, as well as for other sums. 
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Eastrrx Dis. The court below treated this merely as a plea of res 
rey, 1841. judicata and did not consider it as sustained by the exhi- 
wae 2 4L bition of the record in the case of Bissell and wife vs. the 
BISSELL ET AL. heirs of Erwin. We are of opinion, however, that whether 


ceaiicootiaal the plea of res judicata ought or ought not to have been 
states'that a final sustained, and whether the judgment in the case of Bissell 


take ctnce of and wife vs, the heirs of Erwin adjudicated finally upon 


allaccounts and aj] accounts between the parties or not, that the plea in 
transactions be- 


tween the par-which it is averred that a final settlement had taken place 
ties at a certain | 


period, isan ad-in 1828, was an admission which precludes the heirs of 
mission whi¢éh A ae 

precludes the Erwin from claiming the balance apparently due on the 
cil , judgment of 1824. The terms of the plea are general 


et and embrace all accounts and transactions between the pat- 

ly due beforeties down to the period of the settlement. The balance due 

— ii judgment of 1824, must therefore have been merged 
in the balance of $14,000, found due upon settlement. 

But it appears to us that the demand in reconvention 

formed a part of the issue submitted to the jury, and the 

verdict being for $4000 in favor of Bissell and wife, nega- 

tived that demand. Admitting that it might have been as- 

signed as error that the jury took no notice of the recon- 

The judgment vention, yet no objection was made to the form of the 


forms the autho- , is 
rity of the thing Verdict on the appeal, and in our opinion the judgment 


ly 20 forms the authority of the thing adjudged, tpon all the 


demands set up 


in the pleadings, Matters and demands set up in the pleadings. 


The judgment of the District Court is therefore reversed 
and ours is that the injunction be dissolved and that the 
defendants recover of the plaintiffs ten per cent. damages, 
and costs in both courts. 


























OF THE STATE OF LOUISIANA. 
MELANCON vs. ROBICHAUX. 


APPEAL FROM THE COURT OF THE 2ND DISTRICT, FOR THE PARISH OF 
LAFOURCHE INTERIOR, THE JUDGE OF THE FOURTH 


DISTRICT PRESIDING. 


Whatever respect may be entertained for the verdict of a jury, the court will 
disregard it, when the evidence is conclusive in opposition to it. 

Where the thing sold turns out to be so defective, that had the defects been 
made known to the purchaser, he would not have bought, the sale will be 
rescinded. 

Even if the warranty is excluded the seller is bound to disclose the defects or 
vices of the thing sold, to the buyer. 


This is an action for the rescission of a sale of a Flat Boat, 
fitted up to be used as a floating ball room, on the bayou La- 
fourche and the Mississippi river. 

The plaintiff alleges that he contracted with the defendant 
for a Flat Boat fitted up so as to be used for a ball room, and 
to be delivered to him at his domicil in the parish of Ascen- 
sion, and for which he was to give seven hundred dollars. 
That on the first of July, 1839, the said boat was delivered, 
and represented by the defendant to be in good order and free 
from leakage; but that on the next morning it had leaked to 
such a degree that there was 10 inches water in it; and it was 
found to continue leaking so as to render it unfit for use, and 
so dangerous as to endanger the lives of all who ventured in 
it by sinking. The plaintiff further alleges that the defendant 
fraudulently concealed the defects, with a view to defraud 
and cheat him; that the defects render the boat so inconve- 
nient and useless that had he known them he would not have 
purchased; and he has twice tendered it to the defendant and 
demanded the rescission of the sale and return of his notes, 
which he refused. He prays judgment rescinding the sale 
and compelling the defendant to return him his notes given 
for the price, &c. 

The defendant pleaded the general issue, and denied spe- 


cially that there was any fraud, concealment or deceit, or that 
13 VOL. XVII. 
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there was any hidden defect or vice; but on the contrary the 
plaintiff had a perfect knowledge of the boat and caused it to 
be thoroughly examined when he received it, and expressed 
his conviction of its soundness; that the boat was sold with- 
out warranty, and expressly with the understanding that it 
was to be received by the buyer upon his own examination. 

Upon these pleadings and issues the cause was tried before 
the court and jury. 


The testimony of the witnesses was somewhat contradic- 
tory. It appeared that the boat was taken up to the parish of 
Ascension after its preparation where it was delivered. That 
it commenced leaking so as to make it entirely useless, and 
was abandoned to the seller; he being twice notified to receive 
it back and return the price. 


The suit was instituted at the defendant’s domicil in the 
parish of Lafourche, witnesses were called from the: vicinity 
of the defendant’s residence, who only saw the boat before 
it was delivered and testified differently from those whose 
depositions were taken in Ascension and who saw the boat at 
and after its delivery. It was clearly shown however that 
the boat was leaky and almost worthless. 

The jury, from all the evidence returned a verdict for the 
defendant, and from judgment rendered thereon the plaintiff 
appealed. 


Miles Taylor for the plaintiff. 
Thibodeaux and Boucherville for defendant. 


Morphy J. delivered the opinion of the court. 


This action is brought to annul the sale of a flat-boat 
fitted up to be used as a ball-room, on the ground that at 
or before the time of the sale it had defects known to de- 
fendant, which he fraudulently concealed from the plaintiff. 
The petition charges that before purchasing, the plaintiff 
informed defendant that he would not buy the flat-boat if 
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it leaked; and that defendant represented the boat to be Eastern Drs, 
sound and in good order; and showing him that the pump ene Se 
would not draw, assured the plaintiff that the boat had not ™“*™ANSO™ 
been pumped for six days; that on or about the Ist of BoprcHavx. 
July, 1839, the boat was delivered to the plaintiff at his 

domicil in Assumption, and there was then no water in 

it; but that the very next morning it had leaked so much 

that the water in the hold exceeded ten inches in depth; that 

at the time of the purchase the boat was so leaky that it was 

of little value and its use as a ball room was thereby rendered 

extremely inconvenient and imperfect; that said defect was 
fraudulently concealed, and the boat falsely represented to 

be in good order by defendant, with a view to deceive the 

plaintiff in the purchase; that soon after he discovered such 

defect and fraud, he (plaintiff,) offered to return the boat and 

cancel the sale, but that defendant refused to receive the boat 

or return the price. The answer denies all fraud or deceit, 

and avers that the plaintiff had as perfect a knowledge of the 

boat as defendant himself; having on the day of the sale made 

amore thorough examination of her than he (defendant) ever 

did, and expressed his satisfaction as to her soundness; that 

moreover the defendant never warranted the boat in any man- 

ner, but sold it with the express understanding that the buyer 

was to receive it on his own examination and without any 

warranty. The case was laid before a jury who brought in a 

verdict for the defendant; after a fruitless attempt to obtain a 

new trial, the plaintiff appealed. 





‘Had all the witnesses examined in this case appeared 
before the jury and been residents of the parish where the 
trial took place, we would not perhaps have disturbed this 
verdict; we would have considered that those parts of the 
testimony which had created in our minds a strong con- 
viction of its incorrectness, were disbelieved by the jury 
from a personal knowledge of the witnesses; but in this 
case all the evidence adduced by the plaintiff was taken 
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under a commission directed to, and executed in, the parish 
of Ascension. The most important and material part of itseems 
to have been entirely overlooked by the jury. They appear 
to have based their verdict wholly on the testimony of the wit- 
nesses of their own parish who were brought before them. 
Giving to these witnesses the fullest credit, they establish that 
before purchasing plaintiff examined the boat and expressed 
himself satisfied with its condition, and that even after the 
sale he appeared to consider his bargain a good one. They 
do not state that the boat was sold without a warranty but 
only infer that there was none in the sale because they 
heard nothing said about it. As to the condition of the boat, 
they agree with the plaintiff’s witnesses that it was leaky ; 
although there is some variance between them as to the ex- 
tent of the leakage; they further state that the defendant 
used the boat and gave several balls on board before she 
sunk. All this may be true and does not absolutely con- 
flict with the statements made by the plaintiff’s witnesses. 
Hyppolite Guilfaut, one of them, says, that a few days be- 
fore the sale Robichaux requested witness to say nothing 
of the leaky condition of the boat, because he was about 
selling her to Melangon; that witness told him that he ought 
not to cheat the plaintiff and put the lives of the women 
and children in danger, to which defendant replied that he 
did not care, provided he got his money. Martinez, a wit- 
ness present when the bargain was made, says, that the de- 
fendant represented the boat to be in good order; that Me- 
lancon told him that he would not buy the boat if it leak- 
ed; Robichaux answered that he had nothing to fear on 
that score. Another witness states that he visited the boat 
soon after the delivery to plaintiff; it leaked very badly, 
and it was worth a dollar and a half a day to pump her 
out; that four or five days after the sale, Melancon finding 
the boat so leaky offered Robichaux to take her back; he 
even offered the defendant fifty dollars to annul the sale, 
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and Robichaux refused saying he would not do it for three Eastxun Dis. 
January, 1841. 
hundred dollars; that far from expressing any satisfaction at-__——__ 


his bargain, Melancon complained to witness that he had ™*™ANS0N 
been deceived. Trasimond Trachant, a carpenter by trade, Rosscuavx. 
says thata few days after the sale he visited the boat; it 
leaked considerably, he thinks about ten inches every twenty- 
four hours; it was worth at least a dollar per day to pump 
her clear of the leakage; that at plaintiff’s request he ex- 
amined the boat and found her very rotten. Charles Cham- 
pagne, one of defendant’s own witnesses, testifies that the day 
after the arrival of the boat he and his brother pumped out 
five or six inches of water; that on the Sunday following 
witness hired two negroes to pump the boat; there was then 
nine or ten inches of water in the hold, although she had been 
pumped the day before by witness and his brother. With 


Whatever 
such testimony before us, whatever may be in general our Tespect may be 
entertained for 

respect for the verdicts of juries, we cannot surrender up to poo verdict of a 
» the court 

them the convictions of our minds. It is clear from the whole ‘will’ disregard 
it, when the evi- 
dence i is conclu- 


make its use as a ball-room so inconvenient and imperfect that = —— 


the plaintiff would not have purchased had he known this de- 
fect to exist. We cannot doubt that the defendant knew this 
defect, but even if he did not, yet he would be bound to re- 
store the price.—La. Code, 2496, 2508, 2509—1 La. Rep., | Where the 


Id 
310—1 Martin’s N. S., 312.—The examination so much spo- be gem pray 


ken of was made after the defendant’s declarations as to ge Bi 
the soundness and good condition of the boat; and was per- nem tneve to 

ae ~ e purchaser, 
haps less strict in consequence of such declarations. There sll Bn not 


t _ 
is no evidence that warranty was excluded. But if there was, sale will re 
the defendant being aware of the defect was bound to disclose — 


it; as to the balls given in the boat, the plaintiff was entitled Even if the 


to use it agreeably to its destination; after defendant’s refusal Guded pA as 


to take it back, if he did so use it, his right to the redhibitory ler is bound to 


action was not thereby prejudiced; and this suit was brought se- ye or bo 
ing so. 
veral months before the flat-boat was lost.—La. Code, art. 2511. to the my 


evidence that the flat-boat leaked in such a manner as to 
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Eastern Dis. It is therefore ordered that the judgment of the District 
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ORILLION 
vs. 
SLACK. 


Court be reversed, and proceeding to give such judgment as, 
in our opinion, ought to have been rendered below; it is or- 


dered and adjudged that the said sale be cancelled and an- 


nulled, and defendant do deliver up to plaintiff, the two notes 
described in the petition as given for the price of said flat- 
boat, or in default thereof, do pay their amount, to wit: $700, 
with costs in both courts. 


ORILLION vs. SLACK. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 


PARISH OF IBERVILLE. 


Where the principal demand is evidently fictitious, designed to give jurisdiction 
to this court, the appeal will be dismissed. 

This court will not encourage attempts to evade the provisions of the Con- 
stitution, limiting its jurisdiction. 

This is an action to recover a bull, which the plaintiff 
alleges belongs to him, but that the defendant has illegally 
taken him into his possession and detains him, although he 
has made amicable demand of him. He further states that 
said bull is worth one hundred dollars, and that his use and 
profits and hire are worth fifty cents per day. That since 
the detention of said bull by the defendant he has had no 
bull to breed with his cows, and that he will loose the ordi- 
nary produce and increase of his cows, and suffer damages 
in consequence thereof to the amount of five hundred dol- 
lars. He prays for judgment requiring the defendant to 
deliver up to him said bull, together with fifty cents per 
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day for every day he has had him in possession, and five Eastrrx Dis. 
hundred dollars in damages. —_—- 
The defendant pleaded the general issue; and averred that °*MEION 
he was the lawful owner of the bull claimed and described ‘=Ack- 
in the petition; and that all claim for damages was pre- 
scribed. ' 
On these pleadings and issues the parties went to trial 
before the court and a jury, 
The plaintiff proved ownership of the bull to the satisfac- 
tion of the jury, who returned a verdict restoring him the 
bull with ten dollars as damages. The plaintiff entered a 
remittitur of the damages and had judgment for the bull, 


from which the defendant appealed. 


Labauve, for the plaintiff, prayed the affirmance of the 
judgment. 


G. B. Taylor, for the defendant, urged the reversal of 
the judgment on the ground that there was no proof of 
either property or possession of the bull by the plain- 
tiff, and that the defendant had been in possession eigh- 
teen months previous to the suit using him as his own. 
He who seeks to reclaim must establish his right to the 
property’—La. Code, art. 3417. 


Bullard, J. delivered the opinion of the court. 


This is an action to recover possession of a bull alledged 
to be the property of the plaintiff, and who alleges further 
that the use and profft and hire of the bull is worth fifty 
cents per day—that he has sustained damages to the amount 
of five hundred dollars, and that the bull is worth one hun- 
dred dollars. There was a verdict for the restoration of 
the bull, and ten dollars damages. The plaintiff remitted 
the damages and judgment being rendered for the bull the 
defendant appealed. 

The counsel for the appellant has argued that the demand 
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Eastern Drs. for heavy damages, independantly of the hire and the value of 
January; 184l- the bull is evidently fictitious and for the mere purpose of 
Re giving jurisdiction to this court in case of appeal. The 
v8. petition does not state on what ground damages are claimed 
marcow er besides the value of his hire, and it is manifestly absurd 
Where the to demand five hundred dollars damages for the mere de- 
ee oe tention of the animal estimated at only one hundred.— 
te gg The subsequent release of even the small amount of da- 
om a mages recovered confirms us in the belief that the claim 
appeal will be was not serious. The case is strongly analagous to that 
iid of the Red River Rail Road Company vs. Williams—16 
not encourage La. Reports, 182—decided at the last term in the western 


attempts 
peaks thageovi- district, in which we declared that we could not encourage 


reas ee such attempts to evade the provisions of the Constitution 
ag jurisdie- limiting the jurisdiction of this court. 
It is therefore ordered that the appeal be dismissed with 


costs. 


JACOBS, Tutrix, &c., vs. TRICOU et al. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW ORLEANS. 


A succession in the possession of the widow and tutrix of the minor children, 
owing debts must be administered as an entire thing for the advantage of the 


creditors, as well as beneficiary heirs entitled to the residue, after payment of 


the debts, and the law requires in all such cases that an administra':r shall 
be appointed who must give security. 
So a tutrix cannot administer a succession in virtue of her office as tutrix of the 


minor heirs, without giving good security as is required of other administra- 
tors. 


This case arises on an application of the widow of Manis 
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Jacobs, deceased, to be confirmed in her office of natural Eastern Drs, 
tutrix of her minor children, and as such to have the entice ee 
administration of her deceased htsbarid’s succession without erent 
giving any security. 

The plaintiff alleges that her husband died leaving three 
children, two of whom are minors, and that he has left 


considerable property consisting of lands, houses and lots, 


V8. 
TRICOU ET AL, 


and slaves; that she has some separate or paraphernal pro- 
perty, and mortgages on said succession for the restitution 
of other dotal property which came into the possession of 
her husband. 

She prays to be confirmed in her office of natural tutrix 
to her minor children, and that B. Hart, who married the 
oldest daughter, be appointed under tutor; that she be im- 
powered to administer the estate of her deceased husband 
as tutrix, &c., and that an inventory of the succession be 
made, as also a separate inventory be made of her own 
property, and that she be put in possession of said suc- 
cession with all the necessary orders and authority to admi- 
nister the same. 


The Judge of Probates granted the prayer of the peti- 
tioner. 

The plaintiff proceeded to sell property and do other acts 
of administration and presented a provisional tableau of dis- 
tribution and an account of her administration, with a prayer 
for its homologation, and that she be authorised to raise all 
mortgages on the property of the succession which has been 
sold, and that she have power to compel the purchasers 
to comply with their purchases. 

Several oppositions now came in to the homologation of 
the account. First of all, Tricou, President of the Company 
of Architects, made opposition, averring that said Company 
had the vendor’s privilege on a lot of ground sold by them 
to the deceased, on which there was a large balance due; and 
that the widow had failed to comply with an arrangement made 

14 VOL, XVII. 
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ral items in her account, and specially averred that she was not 
entitled to administer said succession, or to the fees and com- 
missions as administratrix, never having been appointed or given 
security. That no steps can be taken in the administration 
of the estate, until an appointment should be made; he prayed 
to be appointed such administrator. 

Next came C. M. Staés and made opposition, averring that 
he was acreditor. He objected to various items in the’account 
and especially denied her right or authority to administer. He 
prayed that her account be rejected, and that he be appointed 
administrator. There was some further opposition to items in 
the account and applications to amend the tableau, which it 
is unnecessary to specify. 

Upon these pleadings and issues the cause was tried. The 
facts material in understanding and deciding the case are all 
stated in the pleadings. 

There was judgment amending the tableau and confirming 
it as amended; and requiring the plaintiff to give satisfactory 
security within ten days for the faithful administration of the 
estate of her deceased husband ; and on failing to do so, that 
Tricou and Staés be appointed joint administrators. The 
plaintiff appealed. 


Preston & Greiner, for the appellant. 
J. Seghers, for the appellee. 
Morphy, J. delivered the opinion of the Court. 


The late Manis Jacobs left two minor children and a daugh- 
ter of full age married to one B. Hart; his widow, Angelique 
Verneuille, qualified as natural tutrix of the two minors, and 
began to administer on the estate. She caused inventories to 
be made, and with the advice and consent of a family meeting 
obtained an order for the sale of the property léft by the de- 
ceased. This order was granted on a suggestion that the 
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estate was burthened with numerous debts ; among which there Easrznw Drs. 

were several judgments, and that there were no available prota. foe 

means to pay said debts or any portion thereof. After the 

sales were made at auction, the tutrix having given no se- v8. 
nat TRICOU ET AL. 

curity to administer on the estate, the Recorder of . Mort- 

gages refused to raise the mortgages existing on the property 

sold. The tutrix then applied for relief to the Court of Pro- 

bates and filed a provisional tableau or account, showing the 

general charges against the estate, and the privileges and 

mortgages ; no part of the proceeds of the sales had then been 

received, because the purchasers refused to pay unless a clear 

title could be made to them ; her object was to obtain the homo- 

logation of this account and with it a decree raising all the 

mortgages on the property sold. 

Three oppositions were successively filed by Tricou, as Pre- 

sident of the Company of Architects; by Stats, and by B. 

Hart. After objecting to divers expenses and charges, two of 

the opposing creditors, Tricou and Staés, contended that the 

whole account should be rejected as informal and leading to no 

result whatever, because there was nothing to be distributed, 


JACOBS, 
™ 


no sales having been passed and no notes or money received. 
They denied moreover that the tutrix had any right to admi- 
nister on the estate, which had been accepted with benefit of 
inventory, because she had received no appointment from the 
court to that effect, and had given no security whatever. They 
prayed to be themselves appointed administrators upon their 
complying with the requisites of the law. The Judge below 
decreed that the tutrix should be allowed ten days to give se- 
curity agreeably to article 1041 of the Louisiana Code and, 
in default of her furnishing such security, that the said Tricou 
and Staés should be appointed administrators of the estate. 
The tutrix appealed. 

As to the several items objected to in the provisional ac- 
count filed by the tutrix, the testimony, we think, justifies the 
decision made on them by the Judge below; we shall there- 
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fore pass on to the consideration of the principal question in this 
case ; it is whether this tutrix has the right which she claims 
of administering without being bound to give security, as all 
other administrators. In support of this pretension, her coun- 
sel has referred us to the opinion expressed in Erwin vs. Oril- 
lon, 6 La. Rep., 213. In that case the only point at issue was 
whether in suits brought by the heirs of age, and the tutors of 
the minor heirs, an exception can be taken to their capacity to 
sue, on the ground that the estate having been accepted with 
benefit of inventory, an administrator should have been ap- 
pointed. We have more than once had occasion to remark 
that the reasoning of Courts of Justice, in pronouncing on the 
controversies which come before them, should always be con- 
sidered and understood in reference to the point submitted for 
their decision and should not be extended to cases presenting 
questions quite different. In the opinion alluded to, no positive 
or absolute right to administer the whole estate was recog- 
nized in the tutor of the minor heirs, as the appellant’s counsel 
seems to imagine; it was said (no doubt in relation to estates 
perfectly solvent) that where heirs of age are united with co- 
heirs, who are minors and consequently under the protection of 
a tutor, the most reasonable and beneficial course was to leave 
a succession thus situated to the administration of the tutor 
until partition; where such a course is adopted, third persons, 
not being creditors, have no right to object to it. This isa 
controversy between the tutrix and the creditors of the estate, 
who disputed her right to administer. Upon an attentive pe- 
rusal of those articles of the Louisiana Code which treat of the 
appointment of administrators to estates accepted with benefit 
of inventory, we can see no ground whatever on which to rest 
the claim made for the tutrix in this case.—La. Code, articles 
from 1034 to 1041. In regulating the manner of appointing 
administrators in such cases the Code provides that the Judge 
must give the preference to the beneficiary heirs of age, if there 
be any in the State, over every other person, but that if all the 
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beneficiary heirs are minors, this preference can be claimed by Eastern Dis. 
: ; January, 1841. 

their tutors, under the charge of being personally liable for 

their acts of administration and giving security, even though »yrpix, ke, 

these tutors should be the father or mother of the minors. ve. 


: ; ; _ | ‘TRICOU ET AL, 
The articles 327 and following which are supposed to conflict 
with those above quoted, provide for the administration only A _ succession 


- ; ‘ - in the possession 
of the separate and exclusive property of minors, in which no ofthe wea 


other persons but them have an interest, but when, as in this cae yon 
case, a succession burthened with debts is to be settled, which raster -_ 
may or may not leave a balance to be distributed among the nistered as an 


, , ‘ entire thing for 
beneficiary heirs, we are totally at a loss to conceive why a the advantage of 
tight to administer, and still less, an exemption from the obliga- ‘6 ‘reditors. as 


j i i ist i .ary heirs, en- 
tion to give security, should exist in favor of the natural tu- 1d on toe: 
trix of some of the minor heirs. A succession thus situated sidue after pay- 


ars : ; ment of the 
must be administered as an entire thing for the advantage of debts, and the 


the creditors as well as of the beneficiary heirs entitled to the oy ee deus 


. that an adminis- 
residue left after the payment of the debts; hence the law re- pee oifee on 


quires in all such cases the appointment of an administrator @ppointed, who 


, : . must give secu- 
and provides that good security must be given. rity. 


But it is further contended that if the tutrix is bound to give 
security, it can be exacted only for the amount of the claims 
of those creditors who require it, and we are referred to the act 
of the 25th March, 1828, p. 156, sec. 15. On examination, 
we are of opinion that this law has no bearing on the subject 
before us. It relates to the security which might be required 
of the heirs thémselves when they demand and obtain posses- 
sion of the effects of a succession, after it has been adminis- 
tered upon, and when there are pending claims against such eee 
succession; but in cases like the present the amount of the cannot adminis- 
security to be given is fixed by article 1041 in terms too explicit {°" ae 


in virtue of her 


to be disregarded. As to the trouble, expense and difficulties ice as tutrix of 
. the minor heirs, 
which the appellant’s counsel apprehends, would be the result without lan 
; security as 

of the appointment of another administrator, in case the tu-is required of 


, ; ‘ ‘ other adminis- 
trix cannot give the security required of her, we are not aware trators. 


that such considerations should prevent us from declaring in 
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Eastern Dis. any case what the law is on a submitted question; such conse- 


January, 1841. 


JACOBS, 
TUTRIX &e. 


TRICOU ET AL, 


quences, if they were necessarily to follow, would at all events 
be attributable to the unadvised course that has been pursued. 
But such fears need not, we think be entertained ; all that has 
hitherto been done, was so done by order and under the sanc- 
tion of the Court. A new administrator would take the suc- 
cession in its actual state and proceed to its settlement. Such, 
we believe to be the law of this and every civilized country ; 
the contrary doctrine would be destructive of the good order of 
society and of the faith due to judicial proceedings.—Sterlin’s 
executor vs. Gros, 5 La. Rep. 100—3 Duranton, p. 471, No. 
479. 

As to that portion of the judgment appointing Tricou & 
Staés as administrators, we find nothing in the record to justify 
such appointment. Tricou does not appear to be a creditor of 
the estate; he made opposition in the name and on behalf, of 
the Company of Architects, to whom the deceased was indebt- 
ed, and Staés has offered no evidence whatever of any claim on 
the estate. 


It is therefore ordered that the judgment of the Court of 
Probates be affirmed, except so far as relates to the appoint- 
ment of Tricou and Staés ; which is hereby annulled ; and itis 
further ordered that this case be remanded for further proced- 
ings ; the appellees to pay the cost of this appeal. 

















OF THE STATE OF LOUISIANA. , 
DESORMES’ Heirs vs. DESORMES’ Syndic. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 


POINTE COUPEE, 


Under the act of the 20th March, 1839, “amending the Code of Practice,” 
errors and irregularities in taking up an appeal will be cured by allowing 
time, when not occasioned by the fault of the appellant. 

The 1042d article of the Code of Practice directs the testimony of witnesses in 
causes tried before the court of probates to be taken down in writing by the 
Judge, and annexed to the record; also a list of the documents filed by the 
parties that they may be read on the appeal; and when this is not done, the 
case will be remanded at the cost of the appellee. 


This case was before this court at March term, 1840, and 
remanded to enquire into the heirship and authority of Pau- 
lin and Laurent Desormes, to appear in the suit for the 
settlement of the succession of their deceased father Jean 
Baptiste Desormes. See 15 La. Reports, 16. 

On the return of the case to the court of probates, these 
parties, to wit: Paulin and Laurent Desormes appeared and 
expressed their readiness to prove that they were the legiti- 
mate children and sole heirs of J. B. Desormes, deceased, 
and took a rule on B. Poydras de la Lande, who had been 
appointed syndic of the alledged insolvent succession of their 
father, to show cause within ten days why they should not be 
recognized as heirs and entitled to prosecute this appeal. 

The syndic admitted the heirship of the plaintiffs and their 
right to join in the proceedings and prosecute the appeal. 

On these pleadings and issue the Judge of Probates ordered 
that the plaintifis be admitted and recognized as heirs; and as 
such to proceed in the appeal, and that the syndic pay the 
costs of this proceeding; being the cause of them, and not 
denying the plaintiff’s right when called upon to show cause, 
&e. 

The Probate Judge certifies that-the record contains a true 
transcript of all the documents and papers on file and pro- 
ceedings had onthe return of the case from the Supreme 
court. 
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The plaintiffs then took up and prosecuted the appeal on the 
merits. 


Turner, for the plaintiffs, urged the reversal of the judgment. 
—He insisted that the plaintiffs should be permitted to proceed 
with the appeal and have the judgment reversed. It was ren- 
dered without any notice or citation, or in fact, not contradic- 
torily with any party defendant, or having an interest in the 
case. The syndic simply presented an account, with a pe- 
tition, praying that after publication of notice according to law 
his account might be homologated and a discharge granted to 
him from all further liability. The attorney for absent heirs 
should have been made a party to defend the interest of the 
heirs. —C. Pr., 99, 100, 171.—9 La. Rep., 284. 


2. The judgment homologating the account was rendered 
without a trial, and without proof of the several items, which 
were unsupported by vouchers. If any testimony in support 
of any of the items was given, it was not taken down by the 
Judge and annexed to the record; nor was any vouchers exhi- 
bited, which is required in all cases.—C. Pr., 1042—5 Mar- 
tin’s N. S., 102. 

3. The whole proceedings present a mass of errors, and 
proceedings ex parte, and show such gross injustice to the par- 
ties interested not represented in Court, as to authorise the 
judgment to be reversed and the case remanded for a new 
trial. There is a case directly in point, in which from the ne- 
glect and improper conduct of the defensor to a suit, where 
absentees were interested, the judgment was set aside and the 
case remanded.—See case of Collins vs. Pease’s heirs, decided 
in June, 1827, and never reported or published. 


[The Reporter takes this occasion to report and publish the 
case above referred to as a sort of appendix to the present 
one. | 


Janin, for the syndic and appellee insisted that the judg- 
ment should be corrected, so as to allow the defendant his costs. 
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The syndic of an estate, administered as an insolvent one, Easrenw Drs. 
cannot be mulcted in costs, if he puts the persons who claim Z2nuaTy, 1841. 
as heirs on proof of their capacity. It is the court of probates —_ 
and not the administrator of the estate who recognizes the vs. 

° DESORMES’ 
heir, and the costs must be born by the estate. “S¥NDIC, 


2. The appeal being again before the court and the interest 
of the appellant no longer disputed, the appellee renews his 
motion for dismissal on the grounds heretofore stated, and 
printed. See 15 La. Rep. 16. 

3. But if the appeal is maintained, the appellee admits 
there is an error in the account homologated by the court 
which he considers himself bound to correct; and this he will 
do, whether the appeal be dismissed or not. It happened in 
his absence, by the person who had charge of his papers and 
who presented the account, &c. which he now explains. 

4. If the appeal is not dismissed, the case should not be 
remanded; but the judgment of the court of probates should 
be amended, by making the balance in the syndic’s hands 
$1,180 95, from which is to be deducted the sum of $505 16, 
allowed to two opposing creditors, together with the costs of 
these oppositions. This is the only error to be corrected, 
which is apparent on the face of the record; and being a 
matter of calculation it may be easily corrected. Nothing but 
errors apparent on the face of the record can be noticed, for 
the record is not certified as containing all the evidence. 


Garland J. delivered the opinion of the court. 


From the pleadings in this case, such evidence as is in the 
record and the points filed by the parties, we are enabled to 
learn generally, that Jean Baptiste Desormes died in the 
month of March, 1833, leaving a widow and two minor chil- 
dren to inherit a succession, which at the time was consi- 
dered insolvent. The widow renounced all interest, in the 
community, reserving her dotal and paraphernal claims, and 
as the tutrix of her minor children made an entire renunciation 

15 VOL. XVII. 
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Easterx Drs.of the succession. A meeting of the creditors it is said, was 
January, 1841 held and Benjamin Poydras de Lalande and Guy Richard 


DESORMES’ 
HEIRS 
08. 
DESORMES’ 
sYNDIC. 


appointed syndics, according to the Sth section of the act of 
the 29th March, 1826.—Moreau’s Dig. vol. 2, p. 439. The 
latter died soon after, and the former administered the estate 
alone. He had the property sold, collected the proceeds and 
alleges he has paid a large amount of debts. It does not ap- 
pear he ever made any list of the creditors or classification 
of the debts owing by the succession, or obtained any autho- 
rity to pay them, but proceeded to act on his own responsi- 
bility in the liquidation. Finally, in the month of July, in 
the year 1838, Mr. Charles Poydras as attorney for Benjamin 
Poydras presented a petition to the court of probates with an 
account of his administration of the estate, representing he 
had collected and paid large sums of money, and showing a 
balance in favor of the succession. He does not state in what 
particular capacity he acts, but prays all persons may be duly 
notified, the account homologated, and he discharged from 
further responsibility. To this prayer the widow of De- 
sormes made opposition, alledging all her claims had not 
been allowed and paid, as also did a creditor named Jewell. 
Their claims were examined and allowed to some extent, and 
a final judgment rendered homologating the account, settling 
the balance and discharging Poydras. Upon the rendition of 
this judgment, Jean Baptiste alias Paulin Desormes who had 
arrived at the age of majority, and Michel Olinde under 
tutor of Laurent Desormes, presented their petition to the 
probate court, alledging their interest as heirs and praying an 
appeal from the judgment, as they were injured by it. This 
appeal the Judge made returnable the fourth Monday in 
September, 1839, but subsequently made a new order, or- 
dering it to be returned on the fourth Monday of November in 
the same year. When the appeal was filed the counsel of 
Poydras denied the appellants were heirs or had any pecu- 
niary interest and also moved to dismiss it on various grounds. 
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To try the first issue, the cause was remanded to the probate Easrzaw Drs. 
court. 15 La. Rep. 16.—In which, when it came up’for trial, oe 


it was admitted the appellants were the children and heirs; — 


and that fact has been certified tous. The appellee again 08. 
DESORMES’ 


presses his motion to dismiss the appeal, and refers us to srNpic. 

various authorities in support of his motion. It is sufficient Under the act 
for us to say, the cases cited were decided previous to the act to 1530, 
of the Legislature of March 20th, 1839, amending the Code (amending, the 


of Practice, the 19th section of which cures the defects tice,” errors & 





See : ; means ities i 
alledged, and if it does not, it compels us to give the parties takin up an 
pan will be 


time to remove the objections. The appeal is therefore main- cured by allow- 
ing time, when 
not occasioned 
by the fault of 


On the merits, it is impossible for us to determine the ihe appellant. 
case in the present condition of the record. It is evident only 


a portion of the evidence upon which the probate court acted, 


tained. 


has been sent up. There is no evidence of the amount of the 
estate, of the debts paid, their validity or of scarcely any 


other matter which will enable us to come to acorrect con- _. Phe 1042d 
article of the 


clusion. There are manifest errors on the face of the papers Code of Prac- 
tice directs the 


one of which the appellee admits and expresses a willingness testimony of 
._ wit i 
to correct; the appellants alledge there are others, but of their aie - 


: % rar fore the court of 
precise character we have not the means of correct informa- probates to be 


tion and can form no conclusions. Most of the proceedings ie Ps 

have been very irregular and confused, and the Judge of pro- Judge, and an- 

: , : : .. nexed to the re- 

bates who tried the cause in the first instance, has decided it cord also a list 

. : ‘ P ‘ , docu- 

without evidence, or has not complied with the imperative ments filed by 

requisitions of the article 1042 of the Code of - Practice, gga = 

e . . . 

which directs the testimony of witnesses in causes before the cl —— 

court of probates, to be taken in writing and annexed to the _ is not —_ 
: ° the case wl 

record, also a list of the documents filed by the parties that remanded at the 

cost of the ap- 


they may be read on the appeal. We find this article so pettee. 
clear and directory, that we refused to dismiss an appeal in 
the Western District at the October Term upon the record 
coming up without a statement of facts, as it was the duty 


of the Judge to have preserved all the testimony adduced 
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Eastern Dis. by the parties and sent it up with the appeal. We reman- 


January, 1 841. 
CoLLINS 


PEASE’S HEIRS. 


ded that cause for a new trial, and we feel confident that in 
this case, the ends of justice require us to exercise the 
discretion vested in the court by article 906 of the Code of 
Practice. 

It is therefore ordered and decreed, that the judgment of 
the court of probates homologating the account presented by 
the syndic of the estate of Jean Baptiste Desormes, be annul. 
led and reversed and this case remanded for the purpose of 
liquidating and fixing precisely all the demands and claims 
of the syndic or others against the succession, the amounts 
received and paid by him, or remaining unpaid and to be pro- 
ceeded in relation to all other matters according to law, the 
appellee paying the costs of this appeal. > 





[Appendix to the preceding case of Desormes’ heirs vs. Desormes’ syndic. } 


COLLINS vs. PEASE’S Heirs.* 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST FELICIANA. 


An attorney for absent heirs, or a defensor appointed by the court to defend the 
rights of absentees in a suit against them ought not to be permitted to sur- 
render any lawful means of defence on their part, to the injury of those he 
represents, 


And where from want of skill or inexcusable negligence on the part of a de- 
fensor, by consenting to the introduction of improper testimony in favor 
of the adverse party, &c., it will form a proper case for the application of the 
law, authorising this court to remand causes to be tried de novo, when in its 
opinion justice requires such a measure. : 


In this case, Collins had been curator of the vacant estate 
of Gamaliel Pease, deceased, and while it was in a course of 
administration, he presented a claim of his own in his own 





*This case was decided at the June term, 1827, and omitted in Martin’s Re- 
_ The court was then composed of Judges Mathews, Martin, and Porter. 
he case is now published for the first time. 
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right, and sued to recover it contradictorily with the attorney Eastern Dis, 
‘ , January, 1841. 
appointed to represent the absent heirs. eee 
The attorney pleaded a general denial and put the plaintiff “%™™** 
on strict proof of his demand; and he further pleaded pay- P#4S#’s IRs. 
ment and prayed that the demand be rejected. 
On the trial the plaintiff offered as evidence of his claim 
several depositions, which were allowed to be read without 
objection. No evidence was offered or defence made on the 
part of the defendants who were absentees. There was a 
judgment for the plaintiff, allowing the principal part of his 
demand, and the attorney for absent heirs appealed. 


McCaleb, for the plaintiff and appellee. An aieraey 


for absent heirs, 

: or a defensor 
Watts and Lobdell for the appellant. appointed by the 
court to defend 

; ; the rights of ab- 

Mathews J. delivered the opinion of the court. sentees in a suit 
against them 

ae. , , . ; ought not to be 
This is a case in which a curator appointed to the estate of ee to 


° . surrender any 
the deceased, as being vacant, caused proceedings to be com- lawful means of 


; i 43 ead : defence on their 
menced against the absent heirs, for the recovery of claims part, to the in- 


which he alleged to hold in his own right. A defensor wasJ""Y — - 
b ane : ei represents. 

appointed to protect the rights of the absentees, who took on 

himself the trust; and after the form of a defence judgment , And where 

inate rd from want of 

was rendered by the court below in favor of the plaintiff, from skill or inexeu- 

‘ : sable negligence 

which the real defendants have appealed. on the part of a 


. s defensor, b 

The yecord shows, in every step of the proceedings taken amie. @ 
the ite, 

of prorat tes- 
> : . - timony in favor 

me part of si aang by consenting to the introduction of of the adverse 
improper testimony in favor of the appellee, and thus com- patty, &e., it 
oe : : _ . will form a pro- 
promising the true interests of the defendants, in abandoning per cause for 


the just and legal defences of the cause. peg ann 


: po are of opinion, that a person appointed by a court to pace, Al 
efend the rights of absentees in i i causes to be 
g es in a suit against them ought not tried de < 

to be permitted to surrender any lawful means of defence on When in _ its 
‘ ave opini justice 
their part, to the injury of those whom he represents. We veyuieen Subs 


think the present a proper case for the application of the law ™ : 


in the court below, want of skill or inexcusable negligence on 
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Easterns Dis. which authorizes this court to remand causes to be tried de 
January, 1841. ; a oe 5 R 
——_"___ novo, when according to our opinion justice requires such a 


GRAVIER’S measure. 
CURATOR 





cannasr’s It is therefore ordered, &c., that the judgment of the court 

ee. probates be avoided, reversed and annulled, and that the 
cause be remanded to said court to be there again tried. And 
it is further ordered that the appellee pay the costs of this 
appeal. 


GRAVIER’S Curator vs. CARRABY’S Executor. 


APPEAL FROM THE COURT OF PROBATES FOR THE TARISH AND CITY OP 


NEW ORLEANS. 


An obligation or contract without a cause, or with a false or unlawful one can 
have no effect, and the law will give no action to enforce it. 

No action can be maintained on a contract the consideration of which is wicked 
in itself or prohibited by law. 

A simulation is not necessarily a fraud. It is only when injury to third persons 
is intended that it becomes fraudulent. 

So an agreement or contract that property which had been conveyed to persons to 
secure them for advances and protect the transferor from the pursuits of his 
creditors, should be sold out by the former as theirs, and the price accounted 
for to the latter, over and above their advances, in preference to judgment cre- 
ditors, cannot be enforced in a court of justice. 


This is an action by the Curator of the vacant estate of Jean 
Gravier, deceased, to recover from the Executor of Antoine 
Carraby, deceased, the sum of $55,000, the value of certain 
property, which he alleges was conveyed to the Carraby’s by 
simulated sales. 

The plaintiff alleges that Jean Gravier died in October, 
1834, at a very advanced age, in embarrassed circumstances, 
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but having claims to a large property. That he conducted his Rael Du. 
business loosely, from 1803 to the time of his death; being in 2% 
constant dread of executions, he early commenced conceal- SnAVIES® 
ing his property from his creditors by passing simulated sales v8. 


CARRABY’S 
to various persons who advanced him money on usurious inte-  exxcuTor. 
rest, who were to hold his property in trust for him, and at 
the same time to secure themselves for their advances. That 
the persons with whom he was in the habit of making these 
simulated contracts were Etienne, Pierre and Antoine Carra- 
by, of New Orleans, and the late Nicolas Roche; the two 
last named Carraby’s being associated as partners in commer- 
cial business. 

The plaintiff further shows that a large square of ground 
bounded by Baronne, Phillippa, Gravier and Perdido streets, 
was, after several transfers, first from Jean Gravier in 1810 
conveyed at his request to Pierre & Antoine Carraby, nomi- 
nally for $7000, but in fact they paid nothing but only held it 
in trust for said Gravier and to secure their advances to him. 
Several other squares and lots of ground all in the new Fau- 
bourg St. Mary, were in like manner conveyed; all of which 
transfers and sales by the said Gravier and others acting on his 
behalf, to the said P. & A. Carraby, are alledged to be simu- 
lated, without a valuable consideration, and executed with the 
intention of securing the Carrabys’ for their occasional ad- 
vances and for preventing said property from seizure; they 
always remaining the owner of the claims and the property. 
That in 1819, there was a settlement of accounts between the 
parties and an account current signed by them, in which Gra- 
vier became indebted for a balance of $5730; and after this 
period he ceased to have any more dealings of consequence. 
In the following year he abandoned his affairs as hopeless and 
did not venture to let it be known that he was the owner of all 
of said property, which he had conveyed or transferred to the 
Carrabys ; but on the contrary concealed it and denied his title 
to it, aware that it would be immediately seized by his cre- 
ditors. 
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He further shows that in 1826 Pierre Carraby died, and his 
brother Antoine succeeded by inheritance to all his deceas- 
ed brother’s estate. That they have accounted for some of 
said property, but that they claimed the balance as their own, 
under the pretended pledge to them. That Antoine Carraby 
died in the kingdom of France, August 24th, 1832, and that 
P. Guesnon has been appointed his testamentary executor. 
That most of said property has been sold and that the estate of 
A. Carraby is liable for the value thereof. The plaintiff then 
enumerates the pieces of property for which said A. Cariaby’s 
estate is liable, and prays judgment for the sum of $55,000, 
as the value thereof, and for $5000 in damages. 

After judgment by default the executor came in and applied 
for a delay of six months to answer in, which was disallowed 
by the court. 

The defendant then pleaded a general denial; and if any 
sale or re-transfer of the property was ever agreed to be made 
by the Carraby’s (which he expressly denies) he avers that 
Gravier failed to pay the price necessary to redeem said pro- 
perty. 

These pleadings formed the material issues on which the 


case was tried. 


The plaintiff propounded a string of interrogatories to the 
defendant with the view to procure al! the information and 
acknowledgments concerniny the hooks, papers and accounts 
of the Carraby’s, as w authorised their production ; 
but were answered tha « fendant knew nothing of them 


and supposed they were in France. In an amended petition 
the books and papers were more definitively described and 
the defendant obtained a delay of six months to answer 
the new call made on him. Inthe meantime Lafon and other 
creditors of Gravier intervened, averred the succession was 
insolvent; that they had an interest with the plaintiff in the 
success of the case. The suit was instituted in February, 
1835. On the 29th January, 1836, the defendant answered 
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the plaintiff’s supplemental petition, and the petition ofinter- Easrzaw Drs. 
‘ ‘ p ‘ -, January, 1841. 
vention by a general denial. The trial commenced in April —————__ 
following and in May the defendant opened his case and intro- SRAYIER’s 
duced a mass of papers in evidence, (it being understood that hey 
, ne CARRABY’S 
it was subject to all legal objections) and the books and notes xzcuTor. 


of Gravier were all deposited in court. 


The papers of the Carrabys were received from France and 
let in new light on the facts of the case. They disclosed a 
regular series of accounts current, signed by both parties, be- 
ginning in 1812 and continuing until 1817; generally made out 
at the end of each year, showing the advances made by the 
Carrabys to Gravier and the mioneys received by them for or 
from him. At the foot of each of these accounts is an agrees 
ment in which Gravier promises to pay the balance due by 
him in a year with twelve per cent. interest per annum, and 
the Carrabys’ declare that as security for the payment of this 
balance they have ‘‘ en nantissement’’ certain property which 
is very fully described, with the date of the acts given, by 
which Gravier apparently sold the property to them. The 
latest of these sales were made in 1815. Then follows an or- 
dinary account current of the 17th October, 1819, without any 
mention of interest or property pledged. The last of these do- 
cuments is dated December 27th, 1823, in which Gravier ac- 
knowledges himself indebted in the sum of $13,277, which he 
promises to pay in one year. The Carrabys enumerate very 
minutely the property they have in pledge and Gravier agrees 
that if the debt is not paid at maturity the Carrabys shall have 
the right to sell so much of the property as may be necessary 
to pay themselves at public auction, after thirty days advertise- 
ment in two newspapers. These documents show that the 
amount of Gravier’s debt was swelled by compound and usu- 
rious interest, from the sum of $5730, the amount ascertained 
to be due in 1819, to the aggregate amount of $13,277, in 
1823! 

It appeared at the commencement of this suit that Jean Gra- 

16 VOL. XVII 
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vier’s succession was insolvent, but at the close of the inves- 
tigation it was admitted it was solvent and that there would 
be a large balance for the heirs. 

The Judge of Probates came to the conclusion that there was 
the sum of $22,920 due to Gravier’s succession from the Car- 
rabys, after settling the various accounts between them ; and 
gave judgment for this sum; ordering it to be paid out of the 
funds of Antoine Carraby’s succession, for the use and benefit 
of the succession of Gravier. The executor of Carraby ap- 
pealed. 

When the case came up to this court, the counsel for the de- 
fendant and appellant filed a peremptory exception, ‘that the 
action against the defendant as set forth in his petition cannot 
be maintained, because the contracts on which it is said to be 
founded are. illegal, immoral and contrary to public policy,” 
and ‘judgment should be entered against the plaintiff with 
costs.”” 

Eustis § Soule, on the part of the defendant and appellant, 
maintained that the principal cause of action as set forth in the 
plaintiff’s petition is immoral and illegal; and wherever any 
legal cause of action is disclosed it is so coupled with the prin- 
cipal one, as to be inseparable from it. No court of justice 
can lend its aid to enable a party to recover in such a tran- 
saction.—See case of Armstrong vs. Toler, 11 Wheaton, 258, 
275, and cases cited. 

2. The case of Griffin vs. Lopez, decided by this court and 
reported in 5 Martin, 145; and relied on by the plaintiff’s 
counsel, does not cover this case. The simulation in that 
case was not alledged to have been for purposes which the law 
repudiates. 


L. Janin, for the plaintiff and appellee, insisted that when 
this suit was instituted, the estate of Gravier was insolvent. 
That the allegations were made in the petition and the action 
brought under these circumstances, which fully justified them. 
The curator represented the estate as insolvent and was acting 
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in behalf of the creditors; this claim was expressly based Eastemn Dis. 





. . . . . JS 1841. 
on its insolvency, and the right of the plaintiff as the repre- — ht 
sentative of the creditors, to sue and set aside transactions en- S*AYIENS 
tered into in fraud of their rights. Neither the plaintiff nor | ™*. 


the intervening creditors then imagined they spoke in the xecuron 
name of Gravier or his heirs, or that the latter would have the 
least interest in the issue. The suit could not have been in- 
stituted on the ground of simple simulation; and the plaintiff 
could only recover in one of two cases; viz: if he could ob- 
tain from his adversaries a counter-letter, or if he proved fraud 
upon third persons. His allegations had therefore to be framed 
so as to meet both contingencies; and in the character he 
there acted, they could not injure the estate, whether one or the 
other of the supposed cases should be discovered to be the 
true one. 

2. The facts of this case fully show that there was nothing 
illegal, immoral or contrary to public policy in Gravier’s deal- 
ings with the Carrabys, except the usury of the latter. The 
real nature of Gravier’s business with them is very easily 
understood. It is not shrouded in mystery as would assuredly 
have been the case if fraud had been intended; it is on the 
contrary, explained with great clearness in the explicit and 
business-like accounts current which the Carrabys rendered 
to Gravier from time to time. They acted as Gravier’s agents 
on many occasions, and they stipulated twelve per cent. inte- 
rest for advances, without any additional compensation for their 
trouble. They were less liberally rewarded than factors who 
attend to the business of planters. Instead of mortgages they 
took for their security simulated sales of property, intended to 
have the same effect. A regular account current, followed by 
the description of the property held, “en nantissement,” was 
made out at least once a year. From 1817 down, they had 
no new dealings with Gravier, and only renewed notes he had 
given them for his debt, at short intervals, raising the interest 
to 18 per cent. In 1823, their last contract with him stipu- 
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lated that if their claim was not paid within a year, they 
should be authorised to sell property enough to pay themselves. 
The evidence does not show that Gravier had any intercourse 
with them after 1824. From 1825 to 1829, they sold all the 
property without rendering any account. The plaintiff now 
calls for this account, besides which he complains of certain 
usurious charges. 


3. It is shown that previous to 1812 Gravier had similar 
dealings with E. Carraby and N. Roche; and his acts came 
under the eye of this court, when the object of his simulated 
sales was correctly interpreted. The court say that from the 
‘‘ evidence introduced it may be inferred that Roche was an 
agent of Gravier’s, making to his principal, advances of mo- 
ney, for the security of which the latter made conveyances of 
land, which were to be rescinded on his paying any balance 
which he might appear to owe, from time to time, on a settle- 
ment of accounts.—See case of Ferrari’s administratrix vs. 
Lambeth et al, 11 La. Reports, 106. 


4. It also appears from the testimony, that when Gravier’s 
intimacy with P. A. Carraby commenced, he ceased to have 
any business with Roche or E. Carraby. He never made a 
simulated sale to any person but to those who lent him money ; 
his only simulated sales after 1812 were made to P. & A. Car- 
raby and the last in 1815. During all this time Gravier was a 
rich man, though always pressed for money for want of ma- 
nagement, and property to a very large amount was standing 
in hisname. The property sold since the commencement of 
this suit, and which has rendered his estate solvent, was still in 
his name, and the large square of ground recently recovered 
from J. M‘Donough, was not sold by the sheriff until 1830. 
This latter case is a striking illustration of the manner Gravier 
managed his affairs. In 1830, a great square of ground be- 
longing to him was sold at sheriff’s sale and bought by M‘Do- 
nough for only ninety dollars. Since Gravier’s death, in 1836, 
this same property was recovered by the present plaintiff from 
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M‘Donough and re-sold by him for one hundred and twenty-Eastexn Dis. 
eight thousand dollars! This rendered the estate perfectly — = 
GRAVIER’S 


solvent since the institution of this suit. fe 


: v8. 
. §. As soon as the contracts and agreements between Gravier c,nrany’s 


and the Carrabys were obtained and produced in evidence, it **=°VT®- ‘ 
was clear the latter were Gravier’s bankers and agents. It 
then becomes an actio mandati directa; a settlement of ac- 
counts between principal and agent. Neither party would be 
permitted to prove any thing contrary to or beyond them and 
no attempt of the kind was made. Not a syllable in all the 
numerous writings in evidence, shows that either party intend- 
ed to injure third persons. The simulated sales between the 
parties were proved, and the Carraby’s were called on to ac- 
count for all the property of Gravier’s which had thus been 
transferred and held or sold by them. There is no fraud in 
this, and especially as relates to third persons or creditors. The 
matters set forth in the exception filed in this court are not shown 
to exist, and the grounds assumed in the defence cannot avail 
the defendant. This action is clearly maintainable on princi- 
ples settled by a decision of this court.—See the case of Grif- 
fin’s executor vs. Lopez, 5 Martin, 145. 

Bullard, J. delivered the opinion of the court. 

The plaintiff, curator of the estate of Jean Gravier, repre- 
sents in his petition, that his intestate always conducted his 
business in a very careless manner, neglected his numerous 
engagements, and from the year 1803 to the time of his death 
suffered many judgments to be rendered against him, and 
much of his property to be seized and sold under execution. 
That being constantly in dread of executions and pressed for 
money, he early commenced a practice of concealing his 
property from his creditors by passing simulated sales of it, 
and making conveyances of his property to various persons 
who advanced him money on usurious interest and who were 
to hold the property in trust for him and to secure their ad- 
vances. It is alleged that the persons with whom these simu- 
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lated contracts were principally intered into, were the late 
Nicholas Roche, and Etienne, Pierre and Antoine Carraby. 
The petitions enumerates several pieces of property which it 
is alleged were conveyed to the Carrabys by such simulated 
contracts without consideration but intended to secure the 
said Carrabys’ occasional advances of money, and to prevent 
the seizure of said propertyx—The said Gravier always re- 
maining the real owner of said property. It is further alleged 
that the affairs of Gravier in that manner became utterly de- 
ranged, and that in 1824, judgments were rendered against 
him for large amounts, and that the property remaining in his 
name was seized and sold, but that the Carrabys protected 
the property thus nominally conveyed to them from seizure. 
That after that period Jean Gravier abandoned his affairs as 
hopeless and did not venture to let it be known that he was 
the owner of said property, but on the contrary concealed his 
other property and denied his title to it, lest it should be 
immediately seized by his judgment creditors. The plaintiff 
proceeds to allege that the property thus conveyed was sold by 
the Carrabys and the object of the present suit is to compel 
their legal representatives to account to the estate of Gravier 
for the value of the property thus alienated by them to the 
prejudice of Gravier. 


The judgment of the court of probates having sanctioned 
to a certain extent these pretensions of the plaintiff, the 
defendant prosecutes the present appeal. His counsel has 
interposed in this court a peremptory exception founded upon 
the alleged illegal and immoral character of the agreements 
between the original parties and invokes the maxims of law, 
‘“allegans turpitudinem suam non est audiendus;’’ and ‘ex 


turpi causa non oritur actio.” 

The counsel for the appellee contends in reference to this 
exception, that it ought not to prevail because the plaintiff 
being curator of the estate of Gravier represents the creditors 
rather than the heirs, and that although since the institution 











OF THE STATE OF LOUISIANA. 127 


of this suit it has turned out that the estate is solvent, and Easrernx Dis, 





; - January,. 1841. 
that the amount reserved may benefit the heirs, yet the prin- . 
ciple relied on is inapplicable to the present case. “eae — 7 


fe - D8 
The first part of this argument assumes as a principle that camrasy’s 


contracts admitted to be reprobated by law contrary to good — 
morals and public order may be enforced for the benefit of 
creditors although not for the direct personal advantage of a 


one of the parties.—But the Code declares that an obligation or _ contract 

F ; without a cause, 
without a cause or with a.false or an unlawful one can have or with a false 
no effect. The law gives no action to enforce them whoever pent se 


may demand it, unless it be in cases of innocent holders of the — poe soe 
evidence of such contracts in a commercial form. It is - to enforce 
enough in the present case, in our opinion, that the legal 
representative of Gravier is plaintiff to let in the enquiry as 
to the turpitude of the transactions out of which this suit has 


grown. 


By the Roman law the right to recover back what had 
been paid on an illicit contract depended upon the question 
which of the parties was dishonest or whether both were char- 
geable with the same turpitude. If the party who had received 
were alone dishonest the sum paid could ,be recovered back 
even although the purpose for which it was given had been 
accomplished. ‘Quod si turpis causa accepientis fuerit, etiam 
si ressecuta sit, repeti potest.””—As in’ the case supposed by 
Julian of money paid to prevent the commission of sacrilege, 
robbery or murder. But where both parties are chargeable 
with the same turpitude the law gives no action.—‘‘Ubi au- 
tem et dantis et accepientis turpitudo versatur non posse repeti 
dicimus.”-—And the case supposed by Paul is that off a bribe 
given to the adversary’s attorney, which could not be reco- 
vered back.—‘‘Nam turpiter accepta pecunia justius penes 
eum est qui deceptus sit, quam qui decepit.”"—In such cases 
the maxim is “impari causaé turpitudinis potior est causa 
possidentis.”” Pothier’s Pandectes 5 vol. 12 Book title 5. 
These principles apply in cases where the corrupt or repro- 
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Eastzrs Dis. bated contract has had its effect and the object of the action 
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is to repair the injury complained of by one of the parties, 





—— his hardly necessary to add that @ fortiori the law will not 


came inr’s lend its aid to enforce the performance of such contracts in 
ExecuTor. the first instance. The principle has been held to apply not 
only in relation to the original corrupt or reprobated contract 

but to any new engagements growing immediately out of it.— 

The chief Justice in delivering the opinion of the court of the 

United States in the case of Armstrong vs. Toler, says, ‘no 

oui principle is better settled, than that no action can be main- 
be maintained tained on a contract the consideration of which is either 


on a contract. ee 1: : oo. 
the considera- Wicked in itself or prohibited by law. How far this principle 


——, = ne is to affect subsequent or collateral contracts the direct and 
cca by immediate consideration of such is not immoral or illegal, is a 
question of considerable intricacy, on which many controver- 
sies have arisen and many dicisions have been made.” After 
reviewing several of those cases the chief justice says, ‘one 
of the strongest cases in the Books.is Steers vs. Laushley, 
(6 Term, Rep. 61) where the broker had been concerned in 
stock jobbing transactions and had paid the losses, drew a 
bill of exchange for the amount on the defendant and after its 
acceptance endorsed it toa person who knew of the illegal 
transaction on which it was drawn, the court held that such 
endorsee could not recover on the bill.” 11 Wheaton, 258S— 
274. 
This court has in more than one case recognized these prin- 
ciples and especially in the case of Mulhollan vs. Voorhies. 
3 Martin N. S. 48. 


But the counsel for the appellant relies upon the case of 
Griffin vs. Lopez, 5 La. Rep. 145, as sanctioning a different 
doctrine, and upon 2 Chardon Traité du dol et de la fraude. 
In that case the original intent of the parties does not appear 
to have been dishonest or immoral. One of the parties it 
was alleged entered into a simulated contract with the other 
in order to protect a part of his property from unjust law- 
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suits and prosecutions by certain enemies. It appears that Easrznx Drs. 
; January, 1841. 
there was also a counter letter executed. The object of the 


suit was to prevent the apparent vendee from disposing of the — 
property as his own, after having obtained surreptitiously tients 


possession of the counter-letter which alone showed the true "xxcuTor. 

contract or rather the absence of any contract between the eens 

parties. A simulation is not necessarily a fraud. It is only is not necessari- 
a ae ‘ ly a fraud. It is 

when injury to third persons is intended that it becomes frau- only when inju- 

dulent; and the decision in the case of Griffin vs. Lopez does sons is intended 

oS . . . that it mes 

not appear to militate against he principles above expressed, ete, 

for if the simulation was at first innocent and not intended to 

injure third persons. The subsequent suppression of the coun- 

ter-letter and conversion of the property to the sole use of the 

apparent vendee was in itself a fraud against which the ap- 

parent vendor was probably entitled to the protection of the 

law. We are not prepared to say that the principle recogniz- 


ed in that case is applicable to the present. 


But we are referred to a French author who has treated 
ex professo the subject of fraud and simulation and the plain- 
tiff’s counsel places great reliance upon him in support of his 
cause. The theory of this author is that even in relation to 
the parties themselves simulation is a ground of radical nul- 
lity, and that each one may attack it against the other who 
seeks to consumate the intended fraud or by-a new fraud 


‘profit by the first. He lays down an axiom well worthy of 


attentive consideration as the source in our opinion of the 
errors of his system—to wit: ‘that whatever may be the 
object or purpose of a fraudulent simulation it has that re- 
probated character only because it infringes a prohibitory 
disposition of the law.—Now in this case it can have no 
effect.” He then quotes the two articles of the Code Napoleon, 
1131 and 1133, corresponding to those of the Code of Louisiana, 
which declare that an obligation without cause or considera- 
tion or with a false or unlawful one can have no effect; and 
that the cause is unlawful when it is prohibited by law, when 
17 VOL. XVII. 
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it is contrary to good morals and public order, he proceeds to 
say, ‘“‘we have nowhere either in the Code or elsewhere any 
statute more absolute or less susceptible of exception; it is 
one of the fundamental principles of the theory of contracts, 
and it is established for the sole interest of the contracting 
parties, smce in relation to third persons their condition is 
secured by art. 1165; ‘‘contracts have their effects only be- 
tween the contracting parties and do not affect third pey- 
sons.” 


Again the author says, “the contrary system is founded 
upon the axiom “‘propriam turpitudinem allegans non est au- 
diendus”— it will be instantly perceived that this axiom can 
be properly invoked only by third persons, when the author 
of the fraud seeks to use it as an arm against them. Ano- 
ther axiom not less moral may be opposed to it, ‘‘nemini sua 
fraus patrocinari debet.’”’ But it is not by axioms so genera] 
and which are not re-enacted by any text of our Code, that 
exceptions can be created toa rule so imperative as that set 
forth in the articles which we have first cited. 

This position, that the maxim which denies an action in 
reference to immoral or prohibited contracts has relation only 
to third persons, cannot receive the sanction of this court. 
The whole of the 5th title of the 2d. Book of the Digest 
treats the matter as it relates to the parties towards each 
other, either as to the right to enforce dishonest and immo- 
ral contracts or to recover back what has been already paid 
in execution of them.—Nor can we concur with that author 
in the opinion, that this stern morality of the Roman law has 
not been retained in our modern legislation.—On the contrary 
we think that when the Code declares that contracts prohi- 
bited by law, or contrary to good morals or public order shall 
have no effect, it recognizes the same general principle, and 
although the fundamental precepts of the ancients ‘“‘honesté 
vivere, alterum non lzdere, suum cuique tribuere,” consti- 


tuting the religion of the law, have not been expressly vene- 
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rated as formal texts, yet they lie at the foundation of ourEastzex Dis. 
ais er January, 1844. 
jurisprudence, and that courts ef justice are not reduced to 
the humiliation of adjusting among dishonest men the results ¢4VI=R’s 

a 3 é . CURATOR 
of their unholy speculations or of protecting one party against ee 

: . ° ta 

another while engaged in a common purpose, at war with  exzcwror. 
the best interests of society and subversive of public order. 





It remains to enquire whether these principles are applica- 
ble to the case now before the court, and what was the true 
character of the dealing and contracts between the original 
parties. It is not denied that the pretended sale of lots and 
other property by Gravier to the Carrabys was for the double 
purpose of protecting the property against the pursuits of his 
creditors and of securing the reimbursement of certain loans 
of money and other advances with’ usurious interest; and 
that to a certain extent it was successful. That such contract 
was fraudulent and might have been successfully attacked as 
such by the creditors at the time, if they had had the proofs So an agree- 


ment or con- 
now before us, we cannot doubt. The Carrabys were made tract that pro- 


to appear to the world as absolute owners and thus the judg- sat 4 porte 


° : ° : +. to persons to 
ment creditors of Gravier were frustrated in their pursuits. 2.) them for 


The ultimate agreement was that the property should be sold — 
by the Carrabys as theirs, and the price aceounted for to transferor from 

a P . the pursuits of 
Gravier’s over and above the amount of their advances, inhis © creditors, 


preference to the judgment creditors. Would a court of jus- bo oo 


tice have lent its aid to enforce such a contract? to carry out ™&r @ ‘heirs, 
- ‘ : . and the price 

the fraudulent intentions of the parties?—Could Gravier at ng om or to 
¥ e iatter, over 

that time have recovered damages from the Carrabys for the and above their 


, dv i 
non-performance of such a contract? We think he could preference . 


, aes . og * 1. Judgment credi- 
not. ‘In pari causa turpitudinis potior est conditio possiden tors, connet be 


tis.’ This action is brought by his legal representative to enforeed in a 
court of justice. 


recover from the estates of the Carrabys the value of the 
property thus alienated together with damages. 
We conclude that the exception ought to be sustained. 


It is therefore ordered, adjudged and decreed, that the 
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‘and that ours be for the defendant with costs in both courts. 
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GRAVIER’S Curator vs CARRABY’S Executor. 
ON AN ATPLICATION FOR A RE-HEARING. 


Where an exception is put in, at the argument in the Supreme Court, suggesting 
that the contracts between the parties to the suit are illegal, immoral and con- 
trary to public policy, the court is bound to notice it, even without aay plea_ 
and in such cases norecovery can be had. : 

So where it is shown by the evidence that the contraets and agreements sued on 
are of a character reprobated by law, no action can arise or recovery be had. 


This case comes up on an 4pplication for a re-hearing. 


L. Janin, for the plaintiff, recapitulated the facts of the case 
and urged a re-hearing on the ground that the decision was er- 
roneous, in considering the exception filed in this court as 
going to extinguish the cause of action. He then proceeded 
to show that the exception on file is not a peremptory excep- 
tion founded on law, but simply a demurrer to the sufficiency 
of the allegations of the petition, and which could not be plead- 
ed in the Supreme Court. 

2. That, even if the exception had been what it was sup- 
posed to be, if it had alleged that the contracts sued on were 
illegal, and gave no cause of action, it could not have been 


pleaded in the Supreme Court. 

3. That if the supposed exception had been pleaded in the 
inferior court, and at the proper time, it would not avail the 
defendant, because the evidence conclusively shows that it is 
not founded in fact. 

4. That the erroneous allegations in the petition having been 
made by the curator of an insolvent estate, on behalf of the 
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creditors, ‘cannot prejudice the heirs, as they were not the par- Easrrny - Drs. 


ties in interest until the estate was solvent, and the estate be- 
came solvent only during the progress of the trial of the suit. 


5. That even the judicial confession of the curator of an es- 
tate could not defeat the rights of the heirs, he having no au- 
thority to make judicial confessions. 

6. That the party himself can retract his judicial confession, 
if he discovers and proves that it was the result of an error of 
fact. 

The defendant does not say that the contracts which were in 
evidence are contrary to law. He says that the action, as set 
forth in the petition cannot be maintained, because the con- 
tracts, on which it is there said to be founded, are illegal. 

He objects, not to the case as made out, but to the case as 
stated in the petition. 

This is the exception so familiar in our practice, that the 
plaintiff shows no right of action on the face of the petition. 
In the common law it is called a demurrer, in the civil law a 
peremptory exception relating to form. 

Article 344 of the Code of Practice, says: ‘* Peremptory 
exceptions, relating to forms, are those which tend to have the 
cause-dismissed, owing to some nullities in the proceedings.” 

‘‘ Such exceptions must be pleaded in limine litis, that is to 
say, at the beginning of the suit, and before answering to the 
merits.” 

“« After the defendant has pleaded to the merits, such excep- 
tions shall not be heard, all nullities are cured.” 

This exception is always disposed of, before an inquiry into 
the merits ; the only question presented by it, is the sufficiency 
of the allegations of the plaintiff to support the action; for the 
purpose of this inquiry, the allegations are assumed to be true, 
no evidence is ever admitted, and if the exception is sustained, 
the suit is dismissed, and the plaintiff is non-suited, but he 
may commence his action again, though in a different form. 

In the recent case of Martin vs. M‘Masters, 14 Louisiana 
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plaintiff, from his own showing has no cause of action.” 
‘“‘ The defendant’s exception was one of those which are called 
peremptory to the seit, but not to the action. If it prevail, 
it did not impair the action, id est, the right of bringing another 
suit. Code of Practice, article1. But it destroyed or abated 
the suit, id est, the means to which the plaintiff had resorted 
to avail himself of his action, leaving him at liberty to pursue 
his remedy in another suit. The defendant, therefore, had an 
incontestable right to have his exception considered, indepen- 
dently of any other matter of defence. The Code of Practice, 
article 336, expressly requires the defendant to plead, in his 
answer, all the dilatory or peremptory exceptions on which 
he intends to rely, except as relates to declinatory excep- 
tions.” 


A peremptory exception, founded on law, on the other 
hand, is a real defence on the merits; it assumes that the right 
of action had once existed, but had ceased to exist, because 
it is either prescribed, or has been destroyed, or extinguished. 
A peremptory exception, founded on law, always requires to 
be supported by evidence, and if well founded, results in a final 
judgment against the plaintiff, and destroys his right of action. 
Code of Practice, 345, 346. 


It is thus not difficult to determine that the exception in ques- 
tion is a peremptory exception, relating to form, not one 
founded on law, and was not admissible in the Supreme Court. 

If the defendant can no longer avail himself of such an ex- 
ception, after having neglected to plead it before or with his 
answer, it follows that the insufficient or erroneous allegations 
of the petition can be cured by the evidence. For this reason, 


this court has frequently decided, that although a party should 
mistake the nature of his right in his averments, still if he is 
entitled to relief, he will recover according to the evidence.— 
Canfield vs. M‘Laughlin, 9 Martin, 317; Bryan and Wife vs. 
Moore, 11 Martin, 27; 5 Martin, 596, &c. &c. 
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The form of this exception is not accidental: the counsel Easrzax Drs. 


who filed it, and who had tried the case in the court below, 
could have no more doubt than the plaintiff had himself, that 
the allegations in the petition, concerning the supposed illega- 
lity of the contracts, were contradicted and corrected by the 
evidence. 

It is, therefore, very clear, that the question whether the 
real and written contracts between Gravier and the Carra- 
bys had an illicit object, was not even before the court. 

II. Even if the exception had alleged, that the contracts 
in evidence and now sought to be enforced, were illegal, it 
could not have been pleaded in the Supreme Court. 

‘‘Peremptory exceptions founded on law, are those which, 
without going into the merits of the cause, show that the plain- 
tiff cannot maintain his action, either because it is prescribed, 
or because the cause of action has been destroyed or extin- 
guished.” Code of Practice, article 345. 

The clear language of this article supposes that a cause of 
action once existed, and that it was subsequently destroyed. 
It does not apply to a case where no cause of action ever ex- 
isted. The present is said to be such a case, and the law can- 
not be extended beyond its legitimate meaning. 1 Carré 
Proc. Civ., p. 242 (Edition de Bruxelles). 

‘‘Peremptory exceptions, founded on law, may be pleaded 
im every stage of the action, previous to the definitive judg- 
ment, but they must be pleaded specially, and sufficient time 
allowed to the adverse party to bring his evidence.” Code 
Practice, art. 346. See also art. 902. 


2. The high and somewhat’ dangerous privilege granted to 
peremptory exceptions, must be confined within proper bounds, 
and it will be conceded, that parties must be cautiously pro- 
tected against surprise. Both the articles cited, speak of ex- 
ceptions supported by the evidence in the record; the advan- 

_tage which the defendant in this case might have taken of the 
erroneous allegations in the petition, was lost by his neglect to 
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except to them in the lower court, and by his allowing the in- 
troduction of evidence, and still more, by his introducing evi- 
dence himself, in contradiction of them. When evidence is 
offered on which a peremptory exception may be founded, the 
adversary is sufficiently warned; proof of payment, compen- 
sation, res judicata, &c., at once intimates the use for which it 
is intended; it may be resisted, if no special plea has been 
made, and by this resistance the party relying on it will be 
compelled to make a distinct averment. But how different are 
the circumstances of this case! Contracts now considered ille- 
gal are alleged in the petition, this is met by a general denial, 
proof is furnished by the defendants, showing that the tran- 
sactions were of unquestionable legality: the plaintiff recog- 
nizing his error, admits that the denial of the defendant is 
well founded, so far as it controverts the original illegality of 
the agreements: the whole evidence proves that with the ex- 
ception of usury, there was nothing reprehensible in them, 
and now he isto be, not non-suited, but finally condemned, 
because his ignorance of the information in the possession of 
the defendant, caused him to make an erroneous allegation. 
If this plea had been made in the inferior court, the plaintiff 
could at once have shown that his information was necessarily 
deficient at the time of the institution of this suit, and that the 
knowledge he subsequently acquired of Gravier’s business, in 
the course of his administration, the contracts produced by 
the defendant and many other circumstances, of which the 
evidence was at hand, enabled him to explain and retract his 
error. No case has, perhaps, ever been presented to this 
court, in which it was attempted to take a suitor by surprise 
in so glaring a manner. See case of Harvey vs. Fitzgerald, 
6 Martin, 549. 


The plaintiff therefore cofcludes, that the exception: here 
spoken of, could not have been pleaded in the Supreme 
Court: Ist. Because its purport is not, in the words of ar- 
ticle 345 of the Code of Practice, that a cause of action, 














OF THE STATE OF LOUISIANA. 


187 


once existing, has been destroyed by a subsequent event, and Eastzrx Dis, 


that, therefore, it is not a peremptory exception founded on 
law within the meaning of the code, but a defence on the 
merits, which ought to have been pleaded in the answer. 2d. 
Because no evidence has been received in support of it. 

III. The facts of the case fully show, that there was noth- 
ing illegal, immoral, or contrary to public policy in Gravier’s 
dealings with the Carrabys, except the usury of the latter. 

And here the plaintiff is called upon to notice, with all due 
respect, the errors, concerning the facts of this suit, into 
which the court has fallen. 

The court says: “It is not denied, that the pretended sale 
of lots and other property, by Gravier to the Carrabys, was 
for the double purpose of protecting the property against the 
pursuits of his creditors, and of securing the reimbursement 
of certain loans of money, and other advances, with usurious 
interest.” 

The plaintiff’s counsel begs leave to disclaim the fatal ad- 
mission here attributed to him. The pretension that Gra- 
vier acted under the illegal motive stated by the court, was 
not set up in the court below; it is not mentioned in the 
judgment of the Court of Probates, which contains a full re- 
view of the facts; it was denied by the plaintiff’s counsel, 
at the first trial of this case, and again the brief filed by him on 
the second trial. In that brief, the cause of the error in the 
allegations of the petition is stated and explained, though less 
stress was laid on it than at present, because the exception was 
considered harmless under the circumstances of the case. It 
would be difficult for the counsel to have made such an ad- 
mission, with his present knowledge of Gravier’s business, 
and his familiarity with the record of this suit. 


Further on the court says: “‘ The ultimate agreement (here 
the court alludes tothe agreement of December 27, 1823) was, 
that the property should be sold by the Carrabys as theirs, and 
the price accounted for to Gravier, over and above the amount 

18 VOL. XVII. 
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of the advances in preference to judgment creditors. Would 
a court of justice have lent its aid to enforce such a contract ? 
To carry out the fraudulent intention of the parties? Could 
Grayier at that time have recovered damages from the Carra- 
bys for the non-performance of such a contract? We think 
not.” 

The passage in italics is so important, that the whole deci- 
sion of the court turns on it, and not one word of it, or any 
thing in the least resembling it, is to be found either in the 
agreement of December 27, 1823, or in any other part of the 
record. No portion of the written or oral testimony contains 
the least explanation of what was to be done with the balance 
of the property or its proceeds, after the Carrabys should have 
paid themselves. 

IV. The evidence, then, shows no illegal agreements, but 
contracts held to be illegal are alleged in the petition, and it 
has been said that this amounts to a judicial confession. 


But those allegations were made in error, and under cir- 
cumstances which deprive them of the effect desired by the 
defendant. 

The plaintiff begs leave to refer to the statement of the case 
at the commencement of this brief. Here he will only repeat 
that the suit was instituted on the 6th of February, 1835, 
and then the estate was insolvent. By the repeated efforts of 
the defendant, the trial was delayed until the 27th of April, 
1836. On the 29th of April, J. P. Lafon was offered as a 
witness, and objected to by the defendant, because she was 
a creditor of the estate, and therefore interested in making it 
solvent, (p. 88). But the court admitted her, because it was 
proved that she had a first judicial mortgage for her claim of 
$7000, and that, as to her, the estate was solvent, because 
the curator had sold certain property a short time previous, 
for $38,500. This shows, that after the commencement of the 
trial the estate was still believed to be insolvent by both par- 
ties. In May, 1836, this court decided the case of M‘Do- 
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nough vs. Gravier’s curator, (9 Louisiana Reports, 541) and Easteux Die. 
the property recovered in it was sold on the 15th July, 1836, —__"_ 
and rendered the estate entirely solvent. In the mean time ‘agree’ 

the trial of this case had been progressing, but owing to fre- 
quent and long interruptions, it was not concluded until the xxscvror. 


28th of December, 1836. 


These circumstances explain perfectly the nature and pur- 
port of the plaintiff’s allegations. They were made by the 
curator of an insolvent estate, who is eminently the repre- 
sentative of the creditors. His rights and duties are entirely 
analogous to those of a syndic. Elliott vs. White, 5 Louisi- 
ana Reports, 324; Hall vs. Mulhollan, 7 Louisiana Reports, 
389; Poultney vs. Cecil, 8 Louisiana Reports, 419. Certain 
successions are administered by syndics. 2 Moreau’s Digest, 
438. According to article 1166, of the La. Code, “ when 
the succession is administered by a curator, the creditors are 
not permitted to appoint syndics under the pretext that the 
succession is insolvent, the curator supplying the place of syn- 
dic in this respect.” 

This was essentially a revocatory action, which, in case of 
insolvency, can only be instituted by the syndic, (Civil Code, 
article 1988; 3 Louisiana Reports, 461; 6 ibid, 83; 12 ibid, 
19), and after the death of the debtor, by the curator of 
his estate. Vienne vs. Boissier, 10 Martin’s Reports, 359; 
Hall vs. Mulhollan, 7 Louisiana Reports, 389. No single 
creditor would be permitted to institute it. But in this case 
five of Gravier’s creditors intervened, und joined the cura- 
tor in the revocatory action: The claim was expressly based 
on the insolvency of the estate and on the right of the plain- 
tiff, as the representative of the creditots, to set aside tran- 
sactions entered into in fraud of their rights. Neither the 
plaintiff nor the intervening creditors then fancied that they 
spoke in the name of Gravier or his heirs, or that the lat- 
ter would have the least interest in. the issue. They, there- 
fore, were under no necessity of being as guarded in the 
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Eastzr» Drs. allegations by which they charged the defendant, as if they 
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had considered that their rights were only those which Gra- 
vier himself might have maintained. The suit could not 
have been instituted on the ground of simple simulation, 
and the plaintiff could recover only in one of two cases, viz: 
if he could obtain from his adversaries a counter letter, or 
if he proved fraud upon third persons. His allegations had 
therefore to be framed so as to meet both contingencies, 
and in the character in which he then acted, they could 
not injure the estate, whether the one or the other of the sup- 
posed cases should be discovered to be the true one. It was, 
above all, necessary that they should be sufficiently compre- 
hensive. 

V. Even the judicial confession of a curator could not de- 
stroy the substantial rights of the estate he represents. It will 
be proof when not shown to be contrary to the trnth, but when 
the evidence exhibits a different state of facts, it must be disre- 
garded. This distinction is believed to be both practical and 
required by justice ; and it may even be affirmed, though it is 
not necessary to decide it in the present case, that a judgment 
rendered in consequence of the judicial confession of a curator, 
administrator, tutor, syndic, &c., would not be binding upon 
the real party in interest, if he could clearly show error 
or fraud in the admission. For such legal agents have no 
authority to make judicial] confessions. 


Article 2270, of the Civil Code, says, that the judicial con- 
fession is the declaration which the party or his special 
attorney in fact makes in a judicial proceeding. This article 
is a copy of article 1356 of the French Code. Such legal 
administrators are not the special agents of the parties whom 
they represent: they have none of the powers for which a 
special mandate is required according to article 2966 of the 
Civil Code. He only can make a judicial confession, who 
has power to alienate the object intended to be affected by 
it. In France, an attorney can make no admission of facts 
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in the pleadings, unless he has a written power to that effect, Eastrun Drs. 


, ane 4 — February, 184 
(10 Toullier, 400) and in its absence, the admission may be . 
retracted by the party without showing that it was erroneous. =a 
It is well known, that even an executor cannot waive the - a 
plea of prescription. Lafon’s Heirs vs. His Executors,$ N. xevror 


S.,716 ; 6 Cond. Reports, 649. And in the case of Ashcraft 
vs. Flint, 4 Louisiana Reports, 498, it was decided, that the 
curator of an estate cannot confess judgment and consent that 
particular property shall be seized under an execution issued 
in consequence of that judgment. ‘ The plaintiff was a minor 
at the time this sale took place, and his property could not 
be alienated in the manner it was attempted here. The 
curator had no authority to discharge a debt due by the suc- 
cession, in any other manner than by a sale under the authority 
of the Court of Probates. Had he confined himself to the 
mere acknowledgment of a debt, and suffered execution to run 
in the ordinary way, a question might be raised whether the 
act was void or voidable.” 


It will be observed that the curator spoken of, was the 
curator of an estate, and that the property of a vacant estate 
cannot be disposed of in any other manner than the property 
of minors. . 

VI. The judicial confession when made by the party him- 
self, may be retracted, if it is proved that it was made 
through error of fact. Civil Code, 2270; French Code, 
article 1356. And in this case the error of fact is proved 
by the whole evidence, and more particularly by that intro- 
duced by the defendant. The cause of the error has already 
been sufficiently explained. 


The plaintiff will only add, as an apt illustration of the 
policy of the law, that in Rome and in Spain, a party was 
relieved against an erroneous admission, even if he did not 
discover it until after the appeal. Part 3, tit. 13, 1. 5, and 
Gregorio Lopez, note 5. 

For these reasons the plaintiff prays, that the decision of 
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Berns De this court may be reviewed and that judgment may be ren- 
——#? ~~" dered, amending the judgment of the Probate Court, accord- 


—- ing to the plaintiff’s prayer on file. 


28. 
CARRABY’S 


cuiideen. Bullard, J. delivered the opinion of the court. 


In this case the plaintiff's counsel has asked for a rehearing 
and has urged several arguments in support of it. We have 
kept the case under advisement a long time and maturely con- 
sidered the arguments adduced, and now proceed to state the 
reasons why we think the application should be overruled. 


The counsel for the plaintiff does not controvert the general 

principles laid down by the court, as applicable to cases such 

ceton pt vs na supposed to be, but he does not admit that the 
cae awene ption set up by the counsel for the defendant, is such a 
Court, suggest- peremptory exception as may be pleaded in this court. 


ing that th - 
wists between We think this difficulty may be easily disposed of. The 


See chert, exception certainly suggests to the court that the contracts 
ee - a between Gravier and the Carrabys were “ illegal, immoral and 
pod SS contrary to public policy.”’ If that be true, this court is bound 
to notice it,even to notice it without any plea, as was done in the case of 
without anyplea; 
and in such cases Mulhollan vs. Voorhies, 3 Martin, N. S., 46; and conse- 
held > “" quently it is useless to inquire whether the exception be such 
as the party has a right to plead in this court, according to the 
Code of Practice. 

Two supposed errors in matters of fact are pointed out in the 
opinion of the court. The first in that part in which it is said, 
that ‘it is not denied that the pretended sale, &c., was for the 
double purpose of protecting the property against the pursuits 
of his creditors, and of securing the reimbursement of certain 
loans of money and other advances with usurious interest.” 
The counsel treats this as if we took it as an admission on his 
part; such was not the meaning of the court, unless the alle- 
gations in the petition may be regarded as his admissions. On 
the contrary he demonstrated to us clearly that the contracts 


were not really sales, but intended to secure loans on usurious 
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interest, and it is also shown that attempts were made on the Eastern Dis. 
. : ¥ : February, 1841, 

part of judgment creditors to make ‘that property liable, but —.-sssssseees 
failed except as it relates to some land in Attakapas. The —_— 
deputy sheriff at that time, Holland, testified that there were a 
numerous executions against Gravier in his hands; that a part exxcvuror. 
of the property was actually seized, but released by order of 
Mr. Moreau, the plaintiff’s attorney, on the exhibition of the 
act of sale to the Carraby’s. The contract therefore admitted 
to be simulated was used to baffle the pursuits of creditors. 
The Carraby’s still insisted on their right as apparent on the 
public act, instead of permitting the residuary interest of Gra- 
vier, according to the counter letters, to be sold. The parties 
appear to have understood each other. 

The counsel further complains that the final agreement of 
the parties was not correctly stated by the court. We said 
that it appeared the property was to be sold by the Carraby’s 
as theirs, ‘and the price accounted for to Gravier over and 
above their advances in preference to judgment creditors.’’ 
It is true that the judgment or rather the letter of Gravier 
does not expressly state this preference; but the very object of — 
this suit is to compel the representatives of the Carraby’s to shown y Se 
account for the balaice after paying what was really due to pene and 
them, long after the judgment creditors had been successfully ————— 


re of a cha- 
resisted under color of these simulated contracts. The infer- ter Teproba- 


ted by law, no 

ence that the parties intended that Gravier should receive action can arise 
the surplus in preference to other creditors, does not appear — _ 
to us illogical. 

Admitting therefore that all the allegations in the petition 
are not supported by the evidence; and that the case is to 
be decided according to the probata and not the allegata, yet 
enough is shown by the evidence to satisfy us that the con-. 
tracts and agreements were of a character reprobated by law, 
and out of which no action can arise. 


The rehearing is therefore refused. 
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BARRIERE f. we ce 0% GLADDING’S Curator. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISIT AND CITY 


OF NEW*ORLEANS, 


A note executed in extremis, in favor of the concubine for a sum of money 
shown to have been in lieu of the value of a house and lot, which the de- 
ceased intended to bequeath, but was unable to make his will; is considered 
asa disposition mortis causd, and uot being clothed with the formalities of 
law, is without effect. 

No disposition mortis causd can be made, but by last will and testament; and 
when it is clearly proved, that the deceased intended to make his will, for the 
avowed purpose of bequeathing to his concubine certain immoveable proper- 
ty, but was prevented and gave his note for its value;—Held that no recovery 
can be had on it. 


This is an action on a promissory note, executed by J. 
H. Gladding, a few hours before his death, in favor of the 
plaintiff, a free woman of colour, with whom he lived and 
called his house-keeper, for the sum of $4,000, payable 30 
days after date. Suit was brought against the curator of the 
deceased, who refused to allow or pay it. 

The curator pleaded that said note was not Gladding’s 
voluntary act; but was made in his extreme and last 
sickness, when he was incapable of making any act, not even 
his last will. That no consideration was given for said note; 
the deceased living in concubinage with the plaintiff was in- 
capable of receiving by donation remunerative or otherwise 
more than one-tenth part of his estate, which she had already 
received in money and moveables: He prays that the plain- 
tiff’s demand be rejected, &c. 

Upon these pleadings and issues the cause was tried. 

On the trial the facts set up in the pleadings were substan- 
tially proved. The testimony of a notary showed that the 
deceased sent for him and he went to see him about ten 
o’clock on the day he died, and was requested to make his 
Will. The deceased told him he wished to give all his pro- 
perty to a free coloured illigitimate child, he had living with 
one of his sisters in Albany, and toa free coloured woman 
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(the plaintiff) with whom he had been living, calling her his Easrzaw Dis. 


house-keeper. On being told he could not make a valid will 
and disinherit his brothers and sisters, he then desired to pass 


February, 1841, 


BARRIEREF.W.C, 


a sale of the house and lot he lived in to the woman, but ¢4DDINe’s 


the notary refused, and soon after left him. About four 
o’clock he made the note now in suit, which he signed by 
making his mark, and in about three hours afterwards he 
died. It was shown that the amount of the note was intended 
to be in place of the house and lot, proposed to be bequeath- 
ed to the plaintiff. The testator however declared that it was 
given as a reward or remuneration of the plaintiff, who he 
said had been very faithful to him. It appeared she hada 
servant or two and some personal property, and money which 
she had received from the deceased. 

The Judge of Probates, by reason of the 1468th article of 
the Louisiana Code, gave judgment in favor of the Curator, 
disallowing the demand, and the plaintiff appealed. 


Kennicott for the plaintiff, argued from the following points: 


Ist. The note sued upon in this case was executed by the 
late J. H. Gladding, during his last sickness, and was his 
own voluntary act, done when he was possessed of a sound 
memory, and the other mental qualifications required to en- 
able a man to bind himself and heirs, in a valid contract. 

2d. The consideration for this note was the services at hard 
labour of the plaintiff, for twelve years; and is therefore suf- 
ficient, lawful, and competent; and constitute more than an 
equivalent for the value of the aforesaid note. 


3d. The Judge, a quo erred in supposing that the note was 
not given as a remuneration for the long and faithful services 
of the plaintiff. The late J. H. Gladding repeatedly during 
the twelve years, acknowledged the great value of said 
services, and that by the profit: arising therefrom, he had been 
enabled to accumulate his little fortune. 

4th. Under these circumstances, Gladding, with the pros- 

19 VOL. XVII. 
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EasTEny Des. pect of death before him, might naturally be supposed to 


I desire to do justice to the living before entering upon eternity, 


BARRIEREY-W-C- particularly to one who had been to him in sickness and health 


a slave for years. 

5th. The Judge, a quo erred. There was no simulated sale 
of house-hold furniture, and the check for $700 was not given 
as a compensation for plaintiff's services, but for money 
loaned to Gladding, and of which he had the use for many 
years; and when too he was in a state of penury and want. 


The judgment of the Court of Probates must be reversed, 
that justice may be done. 


Preston, for the defendant, relied upon the illegality of the 
consideration of the note, that it was a disguised donation in 


the form of a disposition mortis causa and illegal, null and 
void. 


Simon J. delivered the opinion of the court. 


Plaintiff sues to recover a sum of $4,000, which she alleges 
to be the amount of a note subscribed by Joseph H. Gladding, 
on the 25th of July, 1839. The defendant, who is the curator 
of the succession of the alleged maker of the note, pleads, 
that the instrument sued upon was not the voluntary act of the 
deceased, but was made when from his extreme and last sick- 
ness he was incapable of making any act not even a last will; 
that no consideration was given for the said note, and that the 
plaintiff lived in a state of concubinage with the deceased, and 
was incapable of recovering by donation, remunerative or 
otherwise, more than one-tenth part of his estate, which she 
had already and actually received in money and moveables. 


The evidence shows, among other facts which it would be 
too long to detail, that the plaintiff and the deceased lived in a 
state of notorious concubinage; that the note sued on was 
signed after four o’clock, p. m.; that Gladding died at about 
nine o’clock of the same evening; and that he was not in a 
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situation to make a contract, having. been in the morning and Easteaw Drs. 
afternoon apparently out of his senses; that the note was lal 
made to an amount equal to the value of alot of ground and ***#1SRERwc 
the buildings thereon erected, which the deceased intended to —_-> 
bequeath to the plaintiff; and that after the note had been 

read to Gladding, he said it was right, rose and although he 

used to write a good hand, made his cross to it, because he 

was very weak in body at the time to write. The evidence 

shows further that in the morning of the day of Gladding’s 

death, a notary, Mr. Christy, had been sent for to make said 

Gladding’s will; that the notary came, had a conversation 

with Gladding, and told him it was better to postpone the 

making of his will, as he would get better; that in the after- 

noon, the witnesses to the note proposed that a note should be 

given; and this was concluded upon because they could not 

have a will made. A great deal of testimony has also been 

adduced by the plaintiff to prove the value of her services as 

Gladding’s servant; and she has attempted to show that the 

deceased’s main object in signing the note of $4,000 was to 

remunerate her for her said services. The record shows also 

the estate of the deceased to be worth $22,600, $1,633 of 

which consist in moveables, and the balance in immoveable 

property; and that the plaintiff had received before Glad- 

ding’s death, by certain sales alleged to be simulated, a slave 

and some furniture, and also a check for $700 which was re- 

covered on the day of his death. 


Notwithstanding the strenuous efforts made by plaintiff’s 
counsel, to convince us that his client ought to be entitled to 
recover, that Gladding had the necessary capacity to bind 
himself in a valid contract; that the note sued on was given 
for a valuable consideration, to wit: to remunerate the plain- 
tiff for the value of services which she had rendered to the 
deceased as his servant, during the space of twelve years; 
that as a concubine, she would even be capable of receiving 
a donation of moveables, to the amount of one-tenth part of 
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Eastzny Dis the estate; and that in supposing the note to be a disguised 
February, 184 donation under the form of an onerous contract, such do- 
DARRIEEEF-W& nations are valid, but only reducible if they exceed the dis- 


. 'S. 
exappINe’s posible portion; we feel bound, under the evidence and 
CURATOR 


circumstances of the case, to consider the note sued on, in no 
A note exe- 


cuted in extre- other light but as having for its object a disposition mortis 
mis, in favor of Ps , , 
the concubine Causa, and as such, being not clothed with the necessary and 


for a sum of +s ss : . eas 
money shown to Tequisite formalities of the law, it cannot, in our opinion, have 


have been in 
lieu of the value “UY legal effect. 


a — = Under the article 1453 of the Louisiana Code, “property 


deceased inten- ; ; K : 
ite, neither be acquired nor disposed of gratuitously, unless 


_ — by donations 1NTER VIvos Or MoRTIS causa, made in the forms 
0 make his wi » 

is considered as hereafter established for one or the other of these acts;” 
cee aaa and according to article 1455, a donation mortis causa, is 


a oe defined to be ‘‘an act to take effect, when the donor shall no 


formaliti f ° . : . 
—_ oe longer exist, by which he disposes of the whole or a part 


effect. of his property, §c. §c.”’—The article 1563 says that: ‘No 
disposition mortis causa shall henceforth be made otherwise 
No disposi- 


tion mortis cau- than by last will or testament; all other form is abro- 
ey eng gated.”” Now, it has been clearly proven that the deceased 
_— on intended to make his will for the undenied and even avowed 
a an purpose of bequeathing to the plaintiff certain immoveable 
a e deceas- ’ . 
ed intended to property of the value of $4,000, and that owing to certain 
ke hi i z ae ‘i 
for Angee circumstances, principally attributable to the laudable and 
urpose of be- . P : rae e 
queathing to his delicate refusal of the notary, whose motives it is not neces 
concubine cer- sary to enquire into, the will could not be executed; and that 
tain immove- 


able property, in order to obviate this difficulty, it was suggested to make a 
but was pre- ‘ - 
vented and gave note exactly corresponding to the value or amount of the in- 


oa for its tended legacy; and accordingly, about four hours before 
eenaer Gladding’s death, and when there could not be any further 
it. hope of his recovery, he was prevailed upon to sign a note of 
$4,000, payable thirty days after date, or rather thirty days 
after his death; the payment of which was to stand in lieu of 
the said intended legacy. From these facts, can it be doubted 


that Gladding’s intention, in signing the note sued on, was to 
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make a disposition mortis causa? he and those who assisted Easterns Dis. ” 
him were aware that he could not live, and the note became 2ruary: 18M. 
the expression of what he wished to be done after his death, eee 
‘or in other words, his testament; testamentum est volunta- popp & ET aL 
tis nostre justa sententia de es quod quis post mortem 
suam fier velit. Considering it as such, we must conclude 
that the amount of this note, shown to be virtually nothing 
but a mere disposition mortis causd, cannot be recovered ; 
and that the Judge a quo did not err in giving judgment in 
favor of the defendant. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the court of probates be affirmed with costs. 








CAPDEVIEL vs. DODD ET AL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF IBER- 


VILLE, THE JUDGE OF THE SECOND PRESIDING. 


Where a party has had full time to secure the attendance of his witness and a 
continuance refused, coupled with the declaration of the Judge a quo, that due 
diligence was not used to obtain hisattendance, the judgment will not be dis- ~ 
turbed. 

In applications for a continuance much reliance will be placed in the discretion 
of the Judge a quo; and unless positive injustice has been done, his judgment 
will be affirmed. 


This is an action on a promissory note, against the maker 
and endorser, given in part payment of the price of two 
slaves, purchased at the probate sale of the estate of plain- 
tiffs’ deceased wife; for the price of eight hundred dollars. . 

The defendant, Dodd, who signed the note and purchased 
the slaves in question, pleaded the general issue and failure 
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Eastern Drs.0f consideration. He further averred that the two slaves were 
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sold with full guaranty, but one was afflicted with redhibitory 
defects and diseases so as to render her useless and worth- 


popp Er at. less'to him. He prays that the sale be rescinded, the notes 





given up, and that he have judgment in reconvention for 
$523, &c. 


The other defendant pleaded a general denial, and denied 
that the plaintiff was the proper owner of the note sued on. 


The suit was instituted the 11th of September, 1837; and 
was called for trial at the April term following. At the trial 
the defendant prayed for a continuance on the ground of 
the absence of one B. M‘Carty, who was a material wit- 
ness to prove the redhibitory vices and defects in one of 
the slaves, &c. The motion for a continuance was over- 
ruled. Other witnesses were examined, and the cause sub- 
mitted to a jury, who returned a verdict for the plaintiff, 
and rejecting the demand in reconvention. From judgment 
rendered thereon, the defendants appealed. 


Burke & Hirriart, for the plaintiff. 
Edwards, for the defendant. 
Garland J. delivered the opinion of the court. 


This is asuit by the holder of a promissory note against 
the drawer and endorser. The defendants set up various 
defences, alleging the consideration of the note was part of 
the price of two slaves, purchased by Dodd at the probate 
sale of the succession belonging to plaintiff and his minor 
children, one of which slaves was afflicted with a redhibitory 
disease, of which she died some months after. Dodd also sets 
up a demand in reconvention, claiming $523 for money 


paid plaintiff in error and for damages; he also claimed a 
rescission of the sale. The case was tried by a jury, who 
gave a verdict for the plaintiff, on which, after a refusal 
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to grant a new trial, judgment was rendered and the defen-Easrerx Dis. 


’bruary, 1841, 
dants appealed. an 
When the cause was called for trial, the defendant moved eer se 


‘ ; } AL. 
for a continuance, upon the affidavit of Dodd, the state- saat 


ments in which, if not accompanied with the opinion of the 
District Judge that he had not shown due diligence to ob- 
tain the attendance of the witness, M*Carty, and some other 
suspicious circumstances, we should have considered suffi- 
cient. The continuance was refused and on that ground the 
defendants have rested their hope of having the judgment re- 
versed and the cause remanded. The petition was served 
on the defendants the 13th of September, 1837, and the 
cause was called for trial the 20th of April following.— 
During all that time, the defendants seemed not to have 
here a par 


: W 
taken any measures to secure the attendance of the witness, ty had full time 
or to obtain his testimony, further than to have a sub-jendame = hie 


. . : . witness and a 
pena issued, directed to M‘Carty, commanding his ap- ven noe ren 


pearance on the 20th of April, to testify in their behalf, fused, coupled 
; ; : ; . with the decla- 
which is not dated; it does not appear at what time it — of = 
, ‘ on t 

went into the hands of the sheriff, or what diligence was yal iligence 


used to find the witness. The sheriff says: ‘“‘B. M‘Carty Se 


not found in the parish of Iberville, April 20th, 1838.’?— tendance, the 
judgment will 
The fact of the clerk not dating the summons, and the she- not be disturbed 


riff not stating when it came into his hands or what efforts In applications 


° . for a continu- 
he made to find the witness create a strong presumption ance much reli- 


that none were made, which accompanied with the decla- tinced yp 


ration of the Judge, that the defendants had not shown due faa ater 
: , ; ~ 

diligence to obtain the testimony, satisfy us the continuance unless positive 

F : : ‘ injustice has 

was properly refused. We have, in questions of this kind, been done, his 

udgment will 


to rely much upon the discretion of the District Judge and}¢ Sfirmed. 
unless positive injustice has been done a party by ruling him 
into trial, we are not disposed to interfere on that ground 


alone. 





A number of witnesses were examined at the trial, among 
them the family physician and overseer of the defendant, 
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also several neighbours of both parties, and after a tho- 
rough examination of the evidence, we think, had the wit- 
ness been present and sworn to all the defendant says he 
would, there is sufficient evidence to sustain the verdict of 
the jury. ; 

The case does not seem to be one that calls for our in- 
terference. The judgment of the District Court is therefore 
affirmed with costs. 


LAPICE vs. CLIFTON. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT FOR THE PARISH OF 


TERREBONNE, THE JUDGE OF THE FOURTH PRESIDING. 


Where part of a letter is offered in evidence and objected to, if any part of it 
is used, the party must admit the whole of it as evidence. 

Where a note is deposited as collateral security, or pledged, after it is due, it is 
subject in the hands of the depositor to all the equitable offsets, which the ma- 
ker had against the original payee or holder; or which he may have, until he 
receives notice of the transfer. 

As a general rule the endorsement and delivery of a promissory note transfers 
the property in it; but it is not every deposite and endorsement of a note as col- 
Jateral security, that transfers such absolute property as will deprive the payee 
or depositor of all right and the maker of every defence he may have against 
it previous to notice of the deposite or pledge. a 

The endorsee of a draft, though only agent, may maintain an action in his own 
name, but it will be liable to the equities of the defendant against the real 
owner. ; 

So the transfer of a note before maturity under circumstances ci lculated to excite 
a reasonable suspicion in the endorsee of legal or equitable defences on the 
part of the maker, will not preclude evidence of such equities or defences, in 
an action by the endorsee. 

A note must be transferred in good faith, in the ordinary course of business, be- 
fore maturity and without any circumstances to induce a reasonable belief of 
the existence of such equities or defence, to preclude evidence of them by the 


maker, 


OF THE STATE OF LOUISIANA. 





153 


This is an action by the endorsee against the maker of aEasrznx Drs. - 


promissory note, endorsed in blank by the payee, and ‘duly 
protested for non-payment. 


The defendant denied that the plaintiff was the legal owner 
and holder of the note, but that it was endorsed to him and 
placed in his hands by R. J. Walker the payee, who was the 
true owner, as collateral security or for the purpose of con- 
veying to him a conditional interest on his having to pay cer- 
tain sums of money for which he had become bound for Walker, 
and which condition has never accrued, &c. That the plain- 
tiff cannot avail himself of the transfer and prosecute this 
suit without subjecting himself to the equities existing between 
the respondent and Walker; for if the condition on which 
plaintiff took the note has at all happened it is since its matu- 
rity, which subjects him to all the equities subsisting between 
the original parties. He then pleads payment to Walker and 
prays judgment in his behalf. 


Upon these pleadings and issues, the case was tried. 


The facts concerning the transfer and deposit of the note 
in question with the plaintiff, are fully detailed in the opinior 
of this court. 


On a full examination of all the evidence adduced on the 
trial, the District Judge gave judgment for the defendant and 
the plaintiff appealed. 


Winchester, for the plaintiff, insisted in argument that the 
note was transferred to the plaintiff before it was due, who was 
the legal holder and had it protested for non-payment. It re- 
mained in his possession ever since, and the right to sue and 
recover on it could not be affected by any settlement of ac- 
counts between him and Walker, by which it was subse- 
quently agreed that the plaintiff should hold it as collateral 
security. It was negotiable in its form and transferred by en- 
dorsement to the plaintiff before maturity; therefore it is not 

20 VOL. XVII. ; 


- 


February, 1841. 
—_; 


LAPICE 
Ds. 
CLIFTON. 
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Eastern Drs. Subject to any equities or defence between the original holder, 
PO ruayy, 100. Walker, and the defendant. 


Beatty, for the defendant. The mere endorsement of a note 
even with delivery does not confer such a right on the holder 
as exempts him from the equities between maker and payee; 
unless he actually becomes owner or receives it in pledge 

according to law.—2 La. Rep., 386, 363; 4 idem, 220, 5 idem, 
48, 487.—2 Martin, N. S. 247. 

2. The plaintiff did not receive the note as owner, but only 
as the agent of Walker; nor was it legally pledged by 
Walker, who was a good witness to prove payment and other 
equities between the original parties.—5 Martin, N. S., 142; 
Chitty on Bills, 204-5; 4 Martin, N. S., 539. 


Garland, J. delivered the opinion of the court. 


In August, 1836, Robert J. Walker, of Mississippi, sold 
to the defendant a large property in land and slaves, situated in 
the parish of Terrebonne, and to secure the payment of the 
price took from him ten notes, amounting to $190,000, falling 
due at different periods, among which was one for $17,500, 
drawn to order, payable March Ist, 1839, at the Union Bank 
of Louisiana. In April, 1837, the plaintiff having made 
advances to and come under acceptances for Walker to a 
large amount, received from him as collateral security, notes 
amounting to upwards of $67,000, and among them the note 
just mentioned, endorsed in blank. In the agreement en- 
tered into between Walker and the plaintiff, it is stipulated 
the notes are left with the latter as security to him for 
specified notes and acceptances, and further, that Lapice 
may hold or negotiate them towards taking up his liabilities 
for Walker. Lapice kept the note in his possession until 
it became due, when his agent had it protested for non- 
payment; a demand being made at the Bank where the 
note was payable, the defendant not being present. It is 
not shown that Walker had notice of this protest, to hold 
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him liable as endorser, or that defendant was notified of the Easrzrw Dns. 


transfer until after the note was due. On the 26th of April, — 
1839, Lapice and Walker had a settlement of their accounts 
and the balance against the latter was $50,081 31, for 
which he gave his note, payable one day after date, with 
interest, and at the foot of the account, it is stipulated, 
“that to secure the payment of the above note, said’P. M. 
Lapice holds as collateral security certain notes described 
in an agreement between him and R. J. Walker, dated 
April 26th, 1837, made by duplicate, and a certain receipt 
of Howell & Johnson for sixteen notes, amounting to $31,939 
93, dated April 6th, 1839, and no suit is to be brought on 
said note of said Walker of this date till after the expiration 
of eighteen months from this date.’”’ This agreement is 
signed by Lapice alone, but attached to it with a wafer, is 
a paper of the same date, signed by Walker, which says 
‘‘if after the payment of my above note of $50,081 31, there 
should remain any balance in my favor from the collateral 
paper of mine now held by Peter M. Lapice, said Lapice 
may appropriate said balance towards an acceptance of his 
on my account, now held by Mr. Thomas Henderson for 
the Bank of the United States.” 

On the 7th May, 1839, eleven days after the transaction 
with Lapice, Walker gave the following receipt or instru- 
ment in writing: 

‘‘ The note of L. K. Clifton to me for $17,500, due 1-4 
March, 1839, is to be obtained and delivered by me to L. 
K. Clifton, on my return to Natchez; the same being dis- 
charged as per settlement of this date.—Jackson, Mississip- 
pi, May 7th, 1839.” 

(Signed) R. J. WALKER.” 

The agent of the defendant, who made the settlement, 
says that the receipt was given in discharge of the note 
falling due 1st March, 1839. The items of payment for 
which the receipt was given, were claims to the amount of 


February, 1841. 


LAPICE 
Dae 
CLIFTON, 
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Eastzrx Dis. about $12,000, assumed by Walker in the sale from him to 

February,1®4- Clifton, which the latter was compelled to pay, as Walker 
— had failed to do so. The balance was paid by a draft and 
CLIFTON. in cash. 

Lapice refused to give up the note to either Walker or 
the defendant, and instituted this suit on it. The defen- 
dant presents various defences, there are several bills of 
exceptions in the record, and a mass of testimony in relation 
to the transactions of Walker and defendant, and of the for- 
mer with the plaintiff. But the whole matter resolves itself 
into the question whether Lapice has such a property in the 
note as will prevent Walker’s discharge of it from taking 
effect and preclude the equitable defences of the defendant. 

The note was endorsed before maturity and put into plain- 
tiff’s hands to indemnify him against certain liabilities, af- 
ter the note became due; Walker and the plaintiff had a 

Pie tee Sage settlement in relation to these matters and some others, when 
aapenge. the transaction assumed the character of a debt from Walker 


after it is due,to Lapice, and it was then agreed that the note in con- 
it is subject in 


the hands of the roversy, then due and protested for non-payment should 
the equitable off- Stand as collateral security for that debt, which was not to 
= 2 the be sued for until the expiration of eighteen months. The 
against the = pledge or deposite of the note made in April, 1837, was 
Folders oF which annulled and a new contract entered into two years after. 
a ke, anes The note was then the property of Walker, as Lapice ac- 
a a the knowledged by receiving from him a new deposit of it as 
collateral security for a new debt, and being due, it was 

subject to all the equitable off-sets the defendant had against 

it in the hands of Walker or that he might have obtained 

until he had notice of the transfer. That notice it does 

not appear, was given at any time previous to the discharge. 

The counsel for the Plaintiff says the defendant had no- 

tice of the transfer, as Walker in his letter of the 20th of 

July, 1839, to him, says ‘‘a reference to my previous let- 


ters will show that I apprised you this note was in the 
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hands of Lapice, for I requested you to make him a pay- — Bes. 
ment on account of it.”” The whole of this letter is ob-———~ 
jected to as evidence by the plaintiff, and if any part of it “*ti°™ 

is to be used by him, he must take all, and in another Fron. 

part of it, he will find Walker says, ‘the note, though in _ Where part 
Mr. Lapice’s possession, was never transferred to him,” wag 
which would be decisive of the question, if the letter is to sected - 4 = 
be considered as evidence. But Walker’s expression of i wae toe 
having informed the defendant is so vague that we cannot admit the whole 


of it as evidence. 
take it as a notice of transfer before the maturity of the 
note. 
In the new agreement entered into in 1839, no special 
authority is vested in Lapice to negotiate the notes in his 


hands as was given him by that made in 1837, and it is 


fair to presume, from the omission of so. important a clause, oe a general A 


; P the en- 
that there was some change of intention between the par- domemnent = 
‘ elivery of a 
tles. promissory note 
transfers _ the 


The endorsement and delivery of a promissory note, 8S property =~ 
ut it is not 


a general rule, transfers the property, but the rule is sub- pth 


ject to many exceptions, and we cannot admit every de- — mer 
Ho . ment of a note 
posite and endorsement of notes as collateral security, as as collateral se- 


: ; i that 
transferring such an absolute property in them, as to de- ae 9 pars 


deprive the payee or depositor of all right and the maker ragga ns 
of every defence he may have against them, previous to notice eye o Bee 
of the deposite or pledge.—2 La. Rep., 361, 386. In the case all right and the 
of Perry vs. Gerbeau and wife, 5 Martin, N. S., 16, it was a <<< 
held that the fact of a bill or note being payable to and en- Saar ae 


i is i i tice of the de- 

Seeman by a particular person is in many instances only nan al 
prima facie evidence of a legal interest. See West vs. Wil- he endorsee 
son, 4 La. Rep., 220, it was decided the endorsee of ats a i 
draft, though only agent, may maintain an action in his own Maintain an ac- 
: . ; 20 tion in his own 

name; but it will be liable to the equities of defendant name, but it will 
, : be liable to the 
against the real owner.—See also 4 idem, 533. equities of the 


In the case of Maurin vs. Chambers et al., decided in ae ae oan 


the Western District in October last and reported in 16 La. Re- 0¥®* : 
AGI C66, MI 25%. (AA 307 By 3. Gh Gs~ 
he 253. (284 gs ob, (SER 26S bThrys 
Se 0 AL SS 








en tn 
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Eastern Drs. ports, 207, was held the transfer of a note before maturity, un- 
February, 184\° der circumstances calculated to excite a reasonable suspicion 
in the mind of the endorsee of legal or equitable defences 
riot erat on the part of the maker, would not preclude evidence of 


So the trans- iti i i insti 
fon af a note ha, Such equities or defences in an action instituted by the en- 


fore maturity dorsee against the maker. 
under circum- 
stances calcula- 


ted to excitea To preclude the legal or equitable defences of the maker 
reasonable sus- 


picion in theen- the note must be transferred in good faith, in the ordinary 
orsee of legal . ° . 
or equitable fe- COUrSe of business, before maturity, and without any cir- 
—, a - cumstances to induce a reasonable belief of the existence 
m ~~. 

sche hese tet of such equities or defences. 

clude evidence 
of such equities 


GRANT 


ordefencesinan Upon a full examination of this case, we think Walker 
7 theen- had such legal interest in the note sued on, as autho- 


bet uwte must rised him to give a discharge, which being established judg- 


good faith,inthe ment must be given in favor of the defendant. 
ordinary course 
oo akan The judgment of the District Court is therefore affirmed 


and without any yw} 
prehension: J with costs. 


induee a reason- 
able belief of 
the existence of 
such equities or 
defence, to pre- 
clude evidence 
ot them by th 
maker. 


GRANT vs. FIOL ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The taking of a mortgage ona vessel by notarial act, to secure loans or notes 
due by the owner on account of the vessel, does not confer any right or pri- 
vilege whatever; ships not being susceptible of mortgage. 

So a creditor for advances or loans in money made to the owner, and applied to 

the use of the vessel, has no privilege allowed him by law. 

ty 


Cy /\ 


. 
. * » e 





OF THE STATE OF LOUISIANA. 


Attaching or seizing creditors are entitled to a preference over ordinary credi- Ragrgnn Drs. 
tors; and over each other according to the order of their seizures. February, 1841, 


Claims for towage are not entitled to privilege, it not being expressly allowed 
by law. 


This is an action on four promissory notes executed by the 
defendant Fiol, in 1836, amounting to $3,750, and to secure 
payment thereof, he hypothecated or mortgaged the schooner 
Cora, then in his possession and use. 


The notes were all protested at maturity, and this suit insti- 
tuted for their recovery by attaching said schooner, in 
February, 1837; the defendant having then left the state. 
The schooner was seized and sold under the proceedings 
thus commenced, and the proceeds of sale amounted to 
$3,895 75, in the hands of the sheriff. 


Several claimants whose debts amounted to more than the 


proceeds, came forward, made opposition, and each one , 


claimed to be paid by privilege and preference. 


The schooner made a voyage by leaving New-Orleans the 
8th December, 1836, and returning the 11th February, 1837. 
Pascal claims 104 dollars for ship chandlery furnished her, 
between the 25th November and 8th December, 1836. 


Sloo & Byrne claim 800 dollars which is shown to have 
been furnished and applied to procuring sails, provisions, and 
paying ship carpenters. 

The Louisiana Tow-Boat Company claimed $107 90 for 
towage, for which they claim a privilege of the first rank. 

The plaintiff’s claim was for advances made on the original 
price of the vessel, and for which he took a mortgage by 
notarial ‘act, on the schooner. 


The District Judge ranked the privileges by first allowing 
the costs; second, Pascal’s claim; third, the Tow-Boat Com- 
pany; fourth, Sloo & Byrne’s claim, and lastly, the plaintiff 
and attaching creditor was allowed the remainder of the pro- 
ceeds. He appealed. 
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Eastern Dis. Roselius, for the plaintiff. 
February, 1841. 


Macready, for Pascal. 


GRANT 
vs. 
FIOL ET AL. Carter §& Duncan, for the Tow-Boat Company. 


Hoffman, for Sloo & Byrne. 
Morphy J. delivered the opinion of the court. 


This controversy is in relation to the distribution of the pro- 
ceeds of the schooner Cora, seized and sold at the suit of the 
plaintiff under our attachment laws; after a judgment had 
been rendered in his favor for three thousand seven hundred 
and sixty-two dollars, with privilege on the property attached, 
several persons intervened claiming to be paid in preference to 
plaintiff, for supplies, towage, &c. The proper course to be 
pursued by these parties at this stage of the proceedings 
should perhaps have been that pointed out by article 401, of 
the Code of Practice, under the head of opposition of third 
persons, but this proceeding not having been objected to, we 
shall pass on to the merits of the several claims set up by the 
intervenors. That of Rodriguez & Co., has been rejected 
below, and they do not appear before us as appellants from 
that decision. A claim of one hundred and four dollars and 
ten cents, for ship chandlery, put in by F. Pascal, was allowed 
below as a privilege and is not disputed in this court. Sloo 

The taking of & Byme, claim a privilege for eight hundred and fifty dollars, 
ln . by them loaned to the defendant as owner of the schooner 
and which they allege has been applied to the payment of the 


rial act, to se- 


cure loans or ,. , i 
notes due by the Ship carpenter, sail maker and crew of the schooner in order 


owt or the to enable her, by the payment of these claims, to prosecute 
vessel, does not i : ibi speci ti 
cour any right her intended voyage; and they exhibit a special conventional 
or __ privilege mortgage on the schooner executed to them by the owner 
whatever; ships “ : , 
not being sus- before a notary public. The attaching creditor also produces 
nn nl fa mortgage prior in date to that of Sloo & Byrne, but in the 
same form. We will leave both mortgages entirely out of 


view ; because under the decision of this court in Malcolm, et 
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al. vs. The schooner Henrietta, 7 La, Rep. 490. They can Easreny Drs. 
confer no right or privilege whatever. It is contended on the —_ a 
part of the intervenors, that their money having been advanced = 9®4N™ 

for, and applied to, the necessities of the schooner must be con- F10% BT at: 
sidered as supplies within the sense of the meaning of No. 8, 

article 3204, of the Louisiana Code. Admitting the sufficiency 

of the testimony to establish the claim itself; and passing 

over the doubts which arise from the contradictions in it as to 

the application of the money loaned to defendant, we are 

clearly of opinion that these intervenors are not entitled to a 

privilege. The article referred to recognizes a privilege in 

sellers, those who furnished materials and workmen employed 

jn the construction, if the vessel has never made a voyage ; 

and creditors for supplies, &c., previous to the departure of 

the ship, if she has already made a voyage. The article con- 

templates two cases in which the privilege exists and points out 

the circumstances under which it must in each case be exercised; 

but the persons in whose favor it is established are the same 

in both branches of the provision, and the expressions used in 

the first would remove all doubts, if any could exist, as to the 

meaning of those found in the record; especially when 

reference is had to article 289, of the Code of Practice, which on 
regulates the manner in which this privilege is to be claimed. el age ti 


The word supplies (fournitures), clearly refers then, not to made to theow- 


, . d ied 
money or funds advanced, but to materials sold or furnished. o—, a 


At the time this loan was made to the defendant by the interve- weivibee aloes 
nors, no privilege, attached to the debt. This they appear ed him by law. 
to have been fully aware of themselves, when they attempted 

to obtain a lien on the vessel by taking a mortgage before a 

notary. The subsequent use made of this money by the defend- 

ant, did not surely place them in a better situation; it did not 

operate in their favor a legal subrogation to the rights of the 

person, entitled by law to the privilege, and it is not pretended 

that any conventional subrogation took place; La. Code, article 

2156 and 2157. This claim then is an ordinary one for money 

21 VOL. XVII. 
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Easterns Drs.lent to the defendant and must be postponed to that of the 
Sereranae plaintiff who as a seizing creditor; and under his judgment 


Ave 9, nas a privilege on the property attached. Code of Practice, 


a 722, 723, 724. 3 La. Rep. 183. 
The demand of the Louisiana Steam-Tow-Boat Company, 
Attaching or for towage, now remains to be considered. We have looked 
seizing credi- 
tors are entitled in vain for any provision in the Code‘ by which the privilege . 


to 2. Preference claimed for it can be supported. However strong may be the 


Ft quwiitorss analogy between the services rendered by these claimants 
other, accord- and those of pilots; and however reasonable it might appear 
a to us that they should enjoy the same privilege, we do not feel 
ourselves authorized to create it in their favor. A privilege 

Claims for 
towage are not exists only where it is expressly given by the Code, article 
eg te , 0152. If the means for its being granted appear to the 
expressly a authority competent to establish it as strange as they do to us, 
ii they will no doubt give it in express terms. Privileges are 
stricti juris, and cannot be extended by implication or analogy. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the court below be so amended as to allow only 
the claim of F. Pascal, as a privilege to be paid in preference 


to plaintiff; the appellees to pay the costs of this appeal. 





STETSON, AVERY & CO. vs. GURNEY: 
ROBERTSON Intervener. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Between principal and agent, whenever the former can identify his property, or 
its proceeds in the hands of his faetor or agent, he is entitled to recover it. 

But money, the mere representative of value, cannot be identified and re-claim- 
ed as goods or property. When money is advanced to an agent to be employ- 
ed in the purchase of cotton; &c., the latter becomes indebted for that amount 
and the relation of debtor and creditor exists between them. 
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So where R advanced money to G a broker, to buy cotton, and the latter depo- Bisrzaw Dra, 
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sited the money in bank to his own credit, which was in part seized by one February, 1841. 


of his judgment creditors :—He/d that it was rightfully seized. Money depo- 


STETSON 


sited in bank cannot be identified, and is in fact a debt due the depositor by avery & co. 


the bank. 

An agent, interested only to the amount of his commissions is a competent wit- 
ness for his principal ; but when his interest is distinct, and not growing out 
of his agency he is incompetent. 

In this case, the plaintiffs having seized the sum of $8,000, 
which was deposited to the credit of the defendant, Gurney, 
in the Canal Bank, W. H. Robertson made opposition and 
claimed the money as belonging to him, and on deposit with 
the defendant as his cotton broker. He took a rule on the 
plaintiffs to show cause why the seizure should not be set 
aside, and the money delivered up to him. 

On the trial of the rule it was shown that Robertson had 
made large advances of money to Gurney as broker to buy 
cotton for him, and on his account and for which regular com- 
missions were allowed. The defendant deposited the money 
in bank to his own credit; and at the time of the seizure, had 
$62,000, and withdrew the balance by a check. When he 
drew the balance out of bank he retained his commissions out 
of it. The commissions still due, were estimated at $1,750. 

The testimony of Gurney himself showed the above re- 
sults, which was objected to on the ground that he was an 
incompetent witness on the score of interest and a party to the 
record in the suit. 

The plaintiffs were judgment creditors of Gurney, and the 
seizure was made under execution. 

The District Judge, on the testimony of Gurney, the de- 
fendant in execution, was of opinion only the amount of his 
commissions was liable to seizure, amounting to $1,750, and 
that the balance was money belonging to Robertson, who had 
only advanced it to Gurney to buy cotton. The rule was 
therefore made absolute, allowing Robertson all but the com- 
missions to which Gurney was entitled; this being considered. 
his ownfunds. The plaintiffs appealed. 


v8. 
GURNEY. 
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Eastern Dis. 
i February, 1841. 
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AVERY & co. 
f vs. 

i! | GURNEY: 
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Lockett, for the plaintiffs contended that it was incumbent 
on Robertson to show that this was his indentical money that 
was seized; that is, that the money seized was his in right of 
property and identify it as such; unless this was shown there 
is nothing on which to rest his claim. 


L. C. Duncan, for the claimant, Robertson, insisted that it 
was absurd to identify the very bank notes given to Gurney 
and by him deposited in bank. Such extreme nicety of proof 
of identity is not required and is in fact repudiated. All that 
can be expected, is to prove property. So it was decided by 
Judge Story; and the principle settled is, that ‘the produce 
or the property ought to belong to the owner, if it can be 
distinguished from that of the factor.”” 3 Mason, 242. 

2. In this case the property in the deposit or money at 
Gumey’s credit, is clearly distinguished as belonging to Ro- 
bertson. Gurney was insolvent and in the prison limits, and 
was so embarrassed as to be unable to get any sum of his own 
or keep money in his own name for any time. He is a cotton 
broker, and in the space of 15 days he deposits $310,000 in 
one bank; this proves the money was not his, but on the 
contrary it is proved that it was advanced to him by Robertson 
to purchase cotton as a cotton broker. This entire sum, with 
the exception of the sum seized by the plaintiffs, was paid out 
to cotton vendors. 


Bullard J. delivered the opinion of the court. 


The facts which are shown by undoubted evidence in the 
present case are, that Stetson and Avery having obtained a 
judgment against Gurney, a cotton broker, levied an execu- 
tion upon a sum of $8,000, standing to the credit of their 
debtor in the Canal Bank. Robertson of Mobile alleging 
that the fund belonged to him, took a rule on the plaintiffs to 
show cause why the seizure should not be set aside and the 
money returned to him. It appears that Robertson had con- 
fided to Gurney, as a broker, a sum of $350,000, to be 
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invested in cotton, a part of that amount was deposited by Easrzax Dis. 
, é ‘ -, February, 1841, 
Gurney in the Merchants’ Bank, to wit: $50,000 to his credit ————__— 
as agent. That amount was soon drawn out and his deposit , StOTe™ 
was made as it appears by his Bank Book, on the 13th of os. 
: s eae GURNEY. 

November. On the following day Gurney deposited in his 
own name in the Canal Bank ten thousand dollars in City 
notes, and in the course of the month he made deposits 
amounting in all to three hundred and ten thousand dollars. 

The District Court being satisfied with the proof of the 
identity of the money gave judgment against the seizing 
creditors, and released it from seizure except for the esti- 
mated amount of the broker’s commissions ; and the plaintiffs 


appealed. eid 


The counsel for Robertson relies upon the principle well principal and 


eee t, wh 
settled between principal and agent, that whenever the for- = ge Mae Heo 


mer can identify his property or its proceeds in the hands of sae or its 

i . : its coheed in the 
his factor he is entitled to recover it; or to use the language proere is fue. 
of Judge Story in the case relied upon in the 3rd. Mason’s tor or agent, he 


reports:—*‘Nothing is better settled at this present day than a _ 
the doctrine that the principal is entitled to recover whenever 

he can trace his own property and distinguish it or its pro- 

ceeds from the mass of the property of the factor.”—3 Mason 

235. 

The case above referred to was this:—The plaintiff had 
consigned property for sale to Winslow, Channing & Co. 
who sold it and took negotiable notes payable on time in their 
own names for the amount. Before the notes fell due, they 
failed and assigned their property to the defendants, as assig- 
nees for the benefit of their creditors, 'and among other pro- 
perty were the notes in question. The assignees received 


payment of the notes and the action was brought to recover 
the amount so raised, deducting commissions. The Circuit 
Court of the United States held that the commissions were 
entitled to recover.—Judge Story in pronouncing the opinion 
of the court made use of the language above quoted, and-pro- 
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Easterns Drs. ceeded as follows:—‘If it (the property) has been sold and 
en einen taken in payment, and these can be specifically ascer- 
sTeTsox, tained, they remain the property of the principal and he has a 


AVERY & co. 
ite, right to receive them, discharging at the same time any lien 
of the factor.”—The Judge afterwards remarks: ‘‘Must not 
the instrument which merely evidences but does not extinguish 
the debt follow the nature of its principal. If the owner is 
entitled to the debt is he not entitled to that which was taken 
to evidence it? I meddle not with the fact that here there 
were negotiable instruments. If they had been negotiated 
and the money received by the factors in the course of busi- 
ness, that would have deserved a very different consideration.” 

The same doctrine is laid down by chancellor Kent, and he 
adds that ‘‘the same rule applies to the case of a banker who 
fails possessed of his customer’s property. If it be distin- 
guishable from his own, it does not pass to his creditors, but 
may be reclaimed by the true owner, subject to the heirs of 
the banker upon it.”” 2 Kent’s com., 624. 

That these are the principles which govern the relations of 
consignor and factor or agent cannot be doubted. But we 
are of opinion that when money is confided to an agent to be 
employed in purchases, the case is quite different. Goods 

Pte consigned are susceptible of being identified and distinguished 
sentative of va-from those of the factor. They remain the property of the 


lue, cannot a s 
identified andconsignor. The. factor has no right to pledge them or to use 


cer ro. them in any way for his own purpose. They may be follow- 


iain advan. e@ and reclaimed in the hands of third persons. He has only 


ced to an agent a right to sell. But money, the mere representative of value 
to be employed g é 
in the purchase cannot be identified. When Robertson confided a sum of 


of cotton, &c. 
the latter be- money to Gurney to be employed in the purchase of cotton, 


comes indebted the latter became indebted to him in that amount. The rela- 


Se tion of debtor and creditor arose between them, not that of 
creditor exists depositor and depositary. If Gurney had died or had become 
between them. : 

a declared insolvent, Robertson would not have been recog- 


nized as a privileged creditor. The money was not destined _ 
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to be kept and restored but to be employed. In the case of Easrzns Drs. 
Longbottom’s executors we held that money confided to an C27uary,t#4t- 
agent to be disbursed did not constitute a deposit.—That the , SErg™ 
agent was bound to account for it but not to restore it; and oon 
that the article 3189 of the Code did not apply to such a 

case. 9 La. Rep. 44. If Gurney had lent a part of the sum 

in question to a friend and taken his note, and that note had 

gone into the hands of his syndics in the case of failure, we 

think it clear that Robertson would not be entitled to recover 

it or its proceeds if paid to the syndics, and equally clear that 

adebt due by Gurney to the borrower might be set up in 
compensation. When the money was placed in bank without 

any notice of the claims of Robertson, it was not the identical 

money which the bank was bound to restore, it did not consti- 

tute in a legal sense a deposit. If the bank had failed, any 

debt due by Gurney to it would have been an offsett against 

his claim on the bank, and if the bank had been burned it 

would have remained the debtor of Gurney for the amount.— 

On the other hand if Robertson had become the creditor of the _ So where R 


bank the latter could have had no right to plead Gurney’s de- od ee 
posit of his money in compensation. sea — 

No adjudged case has been cited to satisfy us that money —. oe 
confided to anagent can be followed and reclaimed in the hands to his own cre- 
of third persons without notice. The case of the banker ae “saa 
mentioned in the passage from the 2d. Kent’s commentaries jZ4gment eredie 


i i ited t0r8s Held that 
must have been one relating to commercial paper deposited ;)™3 rightfully 


for collection, and not of money. To let in evidence of the seized. | Mo- 

identity of asum of money under such circumstances, would bank cannot be 
; 7 . identified, and 

open too wide a door to fraud and collusion. It was not in is in fact a debt 

truth a sum of money which was seized, it was Gurney’s aren 

credit in the bank, or in other words a debt due to him by the 

bank, and if it be true that commissions were due him by 

Robertson to be paid out of the same money, then the money 


of Robertson was blended with his and cannot be identified. 


Gurney: was admitted as a witness and a bill of exceptions 
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Easrens Dus. taken. If the only objection to him was that he was the agent 
bruary, 1841. é ee 
a ertary ~~ of Robertson and interested to the amount of his commissions, 


axpensox he would be clearly admissible. The law is well settled on 


vinx. that. point. But in this case the agent has an interest dis- 


An agent, in- tinct from his commissions, and not growing out of his agency. 


terested only to : i 
the smeant of fte is a party to the record and although not strictly a party 
his anmmmen te the rule, yet he has clearly an interest in retaining a con- 
is a competen' . s o,e . . 

witness for his trol of the fund and saving himself from litigation with the 


‘incipal; but a , <s . er 
at inte- present claimant. The court in our opinion erred in admitting 


rest is distinct, }- : 
and not growing him as a witness. 


out of his agen- The judgment of the District Court is therefore reversed, 


ey he is incom- j . i ; 
petent. and ours is that the rule be discharged with costs in both 


courts. 











ANDERSON vs. DINN. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLFANS. 


Where the adverse party is notified by a rule before trial, to show cause why 
certain depositions shall not be read, and no valid objection is made, it is too 
late at the trial to have them excluded, although there are glaring defects in 
them. 

Where the verdict substantially settles all the points in controversy, it will be 
deemed sufficient, although it may not technically embrace each issue arising 
out of the pleadings: 

If the judgment be different from the verdict, it is not a cause for a new trial, or 
to remand the case: It will be amended so as to conform to the verdict. 


A-contract for Morus Multicaulis trees partly executed is reseinded, and money 
paid, returned, on account of the imposition in delivering spurious trees. 


This is an action on a promissory note for six hundred dol- 
lars executed by the defendant, payable on the 23d April, 
1839. 
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The defendant admits his signature but denies that he is Easrsay Dis. 


‘ , aes 1841. 

in any manner indebted to the plaintiffs. He expressly avers —————— 

a failure of consideration of the note; and states that it,to- ““=*™ 
DINK. 


gether with nine others, were given in pursuance of a con- 
tract for the delivery of a quantity of Morus Multicaulis 
trees, amounting in all to $5570; that six of these notes 
making an aggregate of $3600 have been paid; the se- 
venth one now in suit, and four others not yet due. He 
further states that he had paid these notes before he 
discovered the trees were not of the kind ordered and con- 
tracted for, and which were guaranteed; that he was mis- 
led by the statements and guaranty of the plaintiffs, and 
signed said contract through error. He further states that 
soon after he was informed that these trees were not Morus 
Multicaulis, he gave the plaintiffs notice in writing that he 
should hold them responsible in damages, and that he was 
ready to deliver back the trees he had received to any. 
person the plaintiffs might select; or give directions to the 
person he sent them to for sale, to dispose of them accord- 
ing to plaintiff’s orders, and prays that this suit be dismissed. 


The defendant now assumed the quality and character of 
plaintiff in reconvention, and prays judgment over against 
the plaintiffs in the sum of $8600 in damages for the im- 
positions, vexations, expenses, &c., growing out of the non- 
compliance with, and imposition of the contract for the trees ; 
and also that they may be required to refund him $3600, the 
amount of his notes by him paid and taken up; and that 
those remaining unpaid be sequestered and given up. 

_ These pleadings and issues formed the principal and ma- 
terial demands on both sides, and upon which the cause 
was tried before a jury. 

The facts material and comprising the evidence of the 
case are stated in the opinion of this court; as also the form and 
character of the verdict and judgment. The defendant had 
a verdict and judgment rejecting the plaintiffs’ demand and 

22 VOL. XVII. 
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Eastzny Dis. allowing him $3600 for amount of the notes he had paid 


Feb 1841. were 
—— “and the surrender of the others; and also rescinding the 
axe. contract for the Morus Multicaulis trees; directing all re- 
DINN, 


maining unsold to be given up. The plaintiffs appealed. 


G. B. & L. C. Duncan, for the plaintiffs. 
Anderson & Elwyn, for the defendant. 


Garland, J. delivered the opinion of the court. 


The plaintiffs commenced three suits on four promissory 
notes given by defendant, amounting to $1970, payable at 
different periods, which being consolidated the defence is the 
same in all, though there are different answers in the. re- 
cord. The defendant says the consideration of the notes, as 
well as several others given by him to plaintiffs and paid, 
was a large quantity of trees sold by them and warranted 
as the Morus Multicaulis, which he says proved to be dif- 
ferent kinds of the mulberry tree of little or no value, where- 
fore there has been a failure of the consideration of the notes, 
which he prays may be annulled; he also sets up a demand 
in reconvention, claiming $3600 cash, which he had paid 
the plaintiffs on account of the purchase previous to his dis. 
covery of the imposition, and a large sum for damages and 
loss of profits. 

We have carefully examined the voluminous record and find 
the plaintiffs were importers from France of a large number 
of plants or slips, which they represented to be the Morus 
Multicaulis, and sold to the defendant for $5570, payable $600 
cash, and the balance secured by eight notes for $600 each 
and one for $170, falling due at different periods. Five of 
these notes were paid. The plants or slips were delivered 
in boxes and packages, a large quantity resold in New Or- 
leans, a number in Mobile and a portion shipped to New 
York to dealers in trees and shrubs. Upon their arrival at 
the latter place the consignees discovered they were not the 
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genuine Morus Multicaulis, and soon after, the persons to Easterns Drs. 
whom the defendant had sold here and at Mobile, having — ane 
planted them, found that many would not vegetate at all, 
and such as grew, proved to be the white or Italian mulberry. = 2™™. 
Those to whom he sold on credit refused to pay him and some 
who had paid for them, called on him to refund the money 
and some of the witnesses say they claim damages. The evi- 
dence satisfies us the sale of the pretended Morus Multicaulis 
plants was the consideration of the notes, that the plaintiffs 
warranted them to be genuine. and there cannot be a doubt 
that they were themselves mistaken and imposed on, or they 
wilfully deceived the defendant. 

The case was submitted to a jury who say that ‘in the main 
action we, the jury, find a verdict for defendant, Dinn. In the 
action in reconvention we, the jury, find for William Dinn, as 
plaintiff, the sum of thirty-six hundred dollars cash, against 
the defendants, H. & W. Anderson, and that William Dinn’s 
unpaid notes be surrendered up to him, and defendants, An- 
derson, to receive from Dinn an order on Garretson, Flush- 
ing, L. I., for the trees.” Upon this verdict after an ineffec- 
tual attempt on the part of the original plaintiffs to obtain a new 
trial, a judgment was rendered in the main action in favor of 
Dinn, and in the reconventional demand it is adjudged he re- 
cover against H. & W. Anderson, $3600, and the notes sued 
on are cancelled and ordered to be given up; it is further or- 
dered that Dinn file in court, his order on Garretson, the 
consignee of the trees in New York, to deliver them to Ander- 
son, for the benefit of whom it may concern. 


This judgment the appellants ask us to reverse on various 
grounds and remand the case for a new trial. Our attention is 
first called to a bill of exception taken by the plaintiffs to the 
opinion of the court permitting two depositions to be read by 
defendant to which they objected on the ground that all the 
cross-interrogatories were not answered by the witnesses. It 
appears they were not all answered, and if the counsel of Dinn 


ANDERSON 
v8. 
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Eastzrs Drs. had not taken a rule on the plaintiffs previous to the trial, to 

hea 9) 1841, new cause why the depositions should not be read, which was 

awpEnsos made final, it is certain the depositions must have been ex- 

pixn- _— cluded in accordance with the previous decisions of this court. 

6 Martin, N. S., 313—13 La. Rep., 109. It appears to us 

Where the ad- that the 17th section of the act of March 20th, 1839, includes 

verse party issuch an irregularity as the one under consideration. If the 
notified by a rule 


before trial, to justice of the peace neglected or refused to take down the an- 
show cause w 


certain deposi- Swer of the witness, it is an irregularity in the execution of the 
Re te commission, as well as an omission of duty, which we think 
lid objection is ought to have been enquired into under the rule taken. The 
made, it is too 


late at the trial defendant was no doubt aware of the objection and having 
to have them ex- 


eluded although given his adversaries an opportunity of availing themselves of 
pr ad Ag it, and they not doing so, we concur with the court below 
in the opinion that the objection came too late. 
It is objected that the verdict is bad as it does not cover all 
the issues between the parties. That it is special, and omits to 
Where the ver- ant) ; 
dict substantial- find for the plaintiffs or the defendant all the matters in contro- 
eee in a versy. We have examined it carefully and compared it with 
very Will be the issues, which at first seem confused, in consequence of 
“qe —— the number of answers filed before the suits were consolidated, 
nically embrace but we cannot detect the discrepancy. It is true the verdict 


each issue aris- ‘ n ‘ 
ing out of the does not technically take up each question or issue as at first 
plendings. presented, but it substantially settles all the points in contro- 
versy. In the main action, which we understand to be on the 
notes, the finding is for the defendant generally, the reconven- 
tional demand is then decided in terms sufficiently precise to 
shew the points settled by it. The insertion of the word cash 
in the verdict seems to be surplusage, as it would have been 
intelligible without it. We do not understand it as limiting the 
finding to the money actually paid, but as covering the issue 
made as to the damages also. ; 
After the closest scrutiny, we are unable to discover any 
material variance between the verdict and the judgment as is 
alleged. They conform in every particular, and nearly so in 
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the language used. But if the judgment be different from the EAgreny Dis. 
verdict, it is not a cause for a new trial if the latter be correct; ___~*__* sear 
we should do no more than amend the judgment so as to make 4*?=BS0N 


08. 
it conform to the verdict, but we do not find that necessary. DINN, 


It is said the defendant recovers more than he claims in re- jf the judg. 

: : ; : ment be diffe- 
convention. That is a mistake. He claimed upwards of vent cen 
$8600, and the verdict and judgment are for less than half verdict, it is not 
a cause for anew 

that sum. trial, or to re- 
. mand the case. 

The appellants say they should have credit for about $2200 Itwill be amend- 

: , , : ed so as to con- 

for genuine trees sold in Mobile. The evidence shews that no form to the ver- 


genuine plants or trees were sent to Mobile at all. The defen- on 

dant ought not to pay the plaintiffs the money for which the 

spurious trees were sold, as he is responsible to the purchasers 

for it, and it is shown that in several cases, they have reclaim- 

ed it with damages. The only genuine trees in the whole lot ait omnes = 
were something over four thousand sent to Garrettson in New caulistrees part- 
York ; for them as well as others in his hands, Dinn has given ol yl: 


: cal : so¢. money paid, re- 
an order to deliver them to plaintiffs. They are yet in exist- tinct on’ nee 


tence, as Garrettson says he planted them on account of whom poe — 

. . . a nm in delle 

it might concern and is ready to give them up on the payment vering spurious 
trees. 


of his expenses. 
The equity of the case is we think strongly in favor of the 
defendant. 


The judgment of the Commercial Court is therefore affirm- 
ed with costs. 





Eastern Drs. 
February, 1841. 
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SCHUBER vs. BOSGEREAU. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An affidavit, which declares that the facts in the petition stated as within hi, 
knowledge are true and those not so stated he believes to be true, is sufficient 
to maintain an injunction; but it should be distinctly stated in the petition the 
facts which are within his knowledge and those which he has only reason to 
believe. 


This case commenced by injunction, restraining an order 
of seizure and sale. 

The plaintiff alleges that the transfer of the notes on which 
the defendant was proceeding against his property was made 
by the payee after the same were due; or if transferred pre- 
vious, were so transferred without consideration, solely for the 
purpose of collection and in fraud of the rights of petitioner as 
between vendor and vendee; that when he purchased the pro- 
perty for which these notes were given, he had no knowledge 
of the existence of any claim adverse to the title of the vendor 
and that he purchased under full warranty of title; but that 
he is disturbed by the Poultney suit and in danger of eviction; 
whereupon he prays that an injunction issue restraining said 
order of seizure until the further order of this court. 


The affidavit states, ‘that all the facts in the foregoing pe- 
tition stated as within his knowledge are true, and those not 
stated as within his knowledge he believes to be true.” 

There was a rule taken by defendant on the plaintiff to 
dissolve the injunction on the insufficiency of the affidavit. 

There was judgment dissolving the injunction with 100 
dollars special damages and ten per cent. interest, &c. The 
plaintiff appealed. 


Hoffman, for plaintiff. 
Mace, contra. 


Morphy J. delivered the opinion of the court. 


The appellant complains of the dissolution of an injunction 
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on the ground of the insufficiency of the affidavit he had made Easrens Du. 
to obtain it. His oath was, “that all the facts in the petition ——““ —" 
stated as within his knowledge are true, and those not stated *“8U>=® 
as within his knowledge he believes to be true.” This affi- ®0S¢#REAU. 

in stri i suggested 
davit was made in strict accordance with the form sugg An affidavit, 


as the proper one by this court in Reboul’s heirs vs. Behrens, which declares 
3 7 A that “the facts 
5 La. Rep. 81; but a party swearing in this way should be in the petition 


held to state distinctly in his petition the facts which are within aggre, 


his knowledge and those which he has only reason to believe, 4° ue. ap 


otherwise the oath would be wanting in that explicitness o_ ™ = 
. e lieve 

which is necessary to subject the affidavit to the penalties of true,” is suffi- 
: ‘ . ‘cient to main- 
perjury, if the facts sworn to prove to be different. tain an injune- 
ere ie , : ‘ . tion; but it 

The plaintiff’s petition is not perhaps as satisfactory in this should be dis- 
respect as could be desired. On examining it, however, we ge Ber 


find that the only fact not stated positively and as within ets, which are 

‘ * ~~ within his 

plaintiff’s knowledge is that relative to the transfer of the knowledge and 

— ; those which he 

notes sued on, to the plaintiff, he alleges “that he believes and has only reason 
believe. 








expects to prove that the transfer of the notes was made by 
the payee thereof to the plaintiff after they became due; or 
if transferred before, were so transferred without consideration, 
only for the purpose of collection, and in fraud of his rights 
as between vendor and vendee.” All the other facts of the 
petition necessary to entitle the plaintiff to an injunction are 
set forth, not in a qualified manner, but positively and as 
within his knowledge. They are, that the lot bought by him 
forms a part of the property now claimed by the heirs of . 
Poultney, and for which suit is pending in the United States - , 
Court; that he fears he will be disquieted in his title and pos- ; 
session to said property by the said heirs, and that at the 
time of purchasing he had no knowledge of any adverse 
claim. To his petition he annexed the proceedings in the... 
United States Court, from which it appears that there was an 
intention of claiming this particular lot in as much as plain- 
tiff’s vendor and her husband, Kline, were made parties to the 
suit. With such a showing on record we think that the 
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i Eastern Dis, affidavit should have been held sufficient. But it is said that 
Shoe rn admitting the sufficiency of the affidavit the plaintiff has failed 

~onsax to prove as he was bound to do, on .the trial of the rule, the 

priccs ET at. truth of the facts alleged in his petition; and particularly that 

relative to defendant’s want of title to the notes sued on. 

To this it has been answered that the affidavit having been 

found insufficient, it became unnecessary to proceed to the 

proof of any fact set forth in it. Justice, we think, requires 

that the case should be remanded for further proceedings on 

the other grounds set forth in the rule taken on the plaintiff 


for the dissolution of the injunction. 


It is therefore ordered that the judgment of the District 
Court be reversed, and the case remanded for further proceed- 
ings. The appellee paying the costs of this appeal. 


MORGAN vs. DRIGGS ET AL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF 


POINTE COUPEE, THE JUDGE OF THE SECOND DISTRICT PRESIDING. 


Me 7 / os 4 Reconventional demands for damages for the wrongful suing out of an injunc- 
Je f 64 I4 tion and false imprisonment, cannot be pleaded and set up in a possessory 
i “a SA action: they are independent and distinct from it and foreign to the cause on 
“s which it is based. 
Damages for the wrongful suing out of an injunction, may be claimed in the 
same suit, under the provisions of the act of 1831, in cases embraced by it; but 
from its wording it seems to apply particularly where judgments are en- 
—_——— joined. 
oie 7g Wb SG The verdict should always respond to the issues made by the pleadings, and pass 
on the principal action, and unless special, it ought, in cases of reconvention 
to pronounce upon the respective rights or actions of both parties. 


This is a possessory action. The plaintiff alleges he is the 
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possessor and owner of a tract of land composed of three dis- Easrznw Drs. 
February, 1841. 


SoMa eee eat ween nn lee 


tinct claims, viz: McLanahan, Enet, and La Rue, lying in 
the Parish of Pointe Coupée, and fronting on the Mississippi 
river; that he has had actual possession thereof for more than 
two years, and that the defendants, Henry Driggs, A. Buts, 
R. Richards, and Ward, have forcibly and tortiously and with- 
out right entered on said land and took illegal possession 
thereof, and committed great waste and damage, by cutting 
timber and destroying trees growing thereon, to his damage 
$2,000. He prays for writs of injunction, arrest, &c., against 
said defendants, and that he have judgment decreeing him 
the possession thereof as owner with $2,000 in damages, &c. 


The defendants severed in their answers. Driggs pleaded a 
general denial; and denies specially that the plaintiff had any 
tight whatever to sue out ani injunction, and claims 1,000 
dollars in damages for the wrongfully suing out of the same; 
and further answering, claims $5,000 damages in reconven- 
tion for false imprisonment, &c. He prays that the injunction 
be dissolved, with damages, the suit dismissed, and that he 
have judgment in reconvention for all of his said damages 
and costs. 

Ward pleaded the general issue, and averred he had been 
arrested and imprisoned for more than a month, also prayed 
judgment dismissing the suit, and in reconvention dissolving 
the injunction with damages, and for $5,000 as damages for 
the false imprisonment. 


These pleadings were the principal ones, and formed the 
substantial issues of the case which were submitted to the 
jury for trial. After the pleadings were made up the plain- 
tiff’s counsel moved the court to strike out the reconventional 
demand from the defendant’s answer, which was refused, and 
a bill of exception taken. The instructions given by the 
Judge to the Jury were also excepted to by plaintiff. 

The case then proceeded on its merits. The imprisonment 
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mony of witnesses were offered to show the plaintiff’s pos- 
session and the extent to which he claimed. Upon the whole 
evidence of the case, the jury found as follows: ‘Verdict in 
favor of the defendant, H. Driggs, for false imprisonment 
$1,200, and for the wrongful issuing of the injunction $500; 
verdict for the defendant Ward $500. 


After an unsuccessful effort to obtain a new trial on the 
ground of newly discovered evidence, and that the verdict 
was contrary to law, from the judgment confirming it, the 
plaintiff appealed. 


Iisley, Nicholls § Stevens, for the plaintiff. 

1. That the court below erred by not striking out the defen- 
dant’s pleas in reconvention, on the ground that they were not 
necessarily connected with, or incidental to the cause of ac- 
tion set forth in plaintiff’s petition. C. Pr. arts. 153, 154, 
374, 375, 376, 377. 11 La. Rep., Keene vs. Relf, p. 304. 
13 idem 66. 

2. The court erred by instructing the jury that the plaintiff 
must have been in the real and actual possession of the land 
at the instant the acts complained of took place, because such 
instruction was contrary to law and well calculated to mislead 
the jury, giving them to understand that it was indispen- 
sibly necessary for the plaintiff in person or by his agent to 
be actually on the land at that time. 13 La. Rep., Ellis 
vs. Prevost. 


3. That the court erred by refusing to instruct the jury that 
if they should be of the opinion the plaintiff had not estab- 
lished his claim for possession, yet if he had shown a better 
right to the land and the damages than the defendants, he 
would still be entitled to a verdict for the damages. See 6 
L. R, 559, in which plaintiff recovered damages for tres- 
passes without establishing title or possession. 


4. That the court erred by instructing the jury that in as 
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sessing the damages for the defendants, they were not to be — = Dom 
confined to the pecuniary loss actually suffered by the defen- 
dants, for it was impossible to prove in dollars and cents the 
damages suffered. Such instruction was illegal, because it D=#66s *F AL 
would, and did, cause the jury to give vindictive damages. 
5. There is no direct evidence of the amount of damages 
suffered by the defendants for the imprisonment, the only 
evidence being that they were imprisoned, from which the 
jury inferred the amount of damages, thereby acting as wit- 
nesses without the plaintiff having an opportunity of cross 
examining them. 
6. The damages are exorbitant and excessive. There is 
no evidence showing that the plaintiff acted from improper 
motives, but on the contrary, that he only was endeavoring to 
secure in the mode prescribed by law, what he verily believed 
to belong tohim. 4L.R.46. 7 idem 579. 13 idem 90. 
7. New evidence was discovered after the trial, and the 
necessary steps were duly taken to obtain a new trial, the 
same was therefore illegally refused, C. P. art. 560. 
8. The verdict of the jury is illegal, null and void, because 
the demand of the plaintiff does not appear to have been 
acted upon by the jury, and because it does not appear 
whether the verdict in favor of Ward is for the imprisonment 
or the injunction. 


MORGAN 
v8. 


Thomas & Preston, for the defendants. 
1. The verdict of the jury is not injurious to the plaintiff, it 
being in accordance with the law and evidence of the case. 


2. The plaintiff claims, under a sale from Joseph Enet, 
but an examination of the testimony will show that the de- 
fendants were not on the Enet tract, admitting it to belong to 
plaintiff. 

3. The injunction, arrest, and sequestration, obtained by 
plaintiff were clearly- unjust, defendants having been in pea- 
ceable possession for more than a year prior to the institution 
of this suit. C. P. 49. 
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4. Admitting that title can be introduced in a possessory 
action, the one sought to be adduced by plaintiff on the trial 
of this cause does not agree with the allegations contained in 
his petition. 

5. The plea in reconvention was correctly sustained by the 
court a gua. The demand of the defendants for damages, 
was a consequence of the transaction of the plaintiff in this 
suit, and growing out of the same transaction, they have a 
legal right to recover. Code of Practice 375. 6 N.S. 671. 
8 N.S. 149. 10L. R. 183. 


Simon J. delivered the opinion of the court. 


This is a possessory action which presents the same fea- 
tures as the one decided upon by this court in the case of 
Morgan vs. Driggs et al., reported in the 15th La. Rep., 451. 
Indeed it is founded on the same facts, presented on the same 
kind of alleged possession, and is between the same parties, 
except that the plaintiff thought proper to make other persons 
parties defendants with those whom he had previously sued in 
the former action. He alleges to be the owner and posses- 
sor of a tract of land which he describes, composed of the 
M‘Lanahan, Enet and Larue claims, the boundaries of which 
are described in a plat of survey which he intends to produce ; 
that the defendants have repeatedly committed divers illegal 
and tortious acts, on the said tract of land, to his prejudice, 
by cutting down and destroying the trees, etc.; from which 
he has sustained damages to the amount of $2000; he prays 
that said defendants be arrested and held to bail; that a writ 
of injunction issue commanding them to desist from their said 
tortious and illegal acts and to quit and leave the land; that 
judgment be rendered in his favor for $2000 damages; that de- 
fendants be ordered to abandon the land, that the possession 
thereof be restored to him, said plaintiff; and that he be put 
in possession of the same accordingly. A few days after- 
wards plaintiff filed a supplemental petition, in which he 
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prayed for a writ of sequestration to issue, for the purpose of Easreaw > Dis. 
sequestering the tract of land in dispute, with all its appurte- Pore 
nances, rents and profits, wood and timber thereon being, &c., ~—— 
&c.; which order was granted. The three several writs of DBIGeS Br at 
injunction, arrest and sequestration were regularly issued and 
duly executed; the defendant, Driggs, after having been im- 
prisoned for a few days under the writ of arrest, furnished his 
bail; and the defendant, Ward, after having also been impri- 
soned for a longer time, was released. The two other defen- 
dants not having been found, no citation was served upon 
them. 
The defendants, Driggs and Ward, severed in their de- 
fence; pleaded the general issue, and respectively reconven- 
ed the plaintiff’s demand by a claim for damages to the amount 
of $1000 as resulting from the wrongful suing out of the in- 
junction, and to the amount of $5000 from the imprisonment 
to which they had been subjected under the writ of arrest, 
alleged to have been illegally issued. The jury found a ver- 
dict in favor of Driggs for false imprisonment, twelve hundred 
dollars; for the wrongful suing out of the injunction, five 
hundred dollars ; and in favor of Ward generally for five hun- 
dred dollars; and after an unsuccessful attempt to obtain a new 
trial, the plaintiff appealed. 





The first question which we are called upon to notice, arises 
out of a bill of exceptions taken to the opinion of the court 


overruling the motion made by plaintiff’s counsel to strike Reconvention- 


‘ al demands for 
out the defendants’ pleas in reconvention, on the ground that damages for the 


they are not so connected with the cause of action set forth in “1,4 ie 


plaintiff’s petition as to be made the grounds of reconventional ti ,a"4_ false 
7 ee. $198 7 imprisonment, 

demands. We think.the District Judge erred: the claims set cannot —_ 
; i , and set u 

up in reconvention by the defendants cannot be said to be ne- in a ponennent 


‘ ‘i perp tion : th 
cessarily connected with and incidental to the cause of action eet aan 


set forth in plaintiff’s petition; they do not grow out of the ry 7a = 
transactions which afford the grounds and basis of the action, — A 
but are merely the consequences of the proceedings which he ed. 
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Eastern Drs. resorted to to enforce his legal rights, and result from the con- 


February, 1841. 











servatory measures which he thought proper and necessary to 
take to secure the exercise of his said rights. They are, in 
their nature, independent and distinct trom the possessory ac- 
tion brought by the plaintiff, and are entirely foreign to the 
cause on which it is based.—C. of Pr., arts. 374, 375, 376 and 
377.—6 N. S., 671—7 N. S., 517—10 La. Rep., 183. 

In the case of Abat vs. Holmes, 8 Martin, N. S., 145, the 
defendant was permitted to reconvene the plaintiff in damages 
for a wrongful imprisonment, because as the action was for a 
forced surrender in consequence of the imprisonment, there 
was such a close connection between their demands that they 
could both be considered as springing from the same cause. 


In the case of Keene vs. Relf, 11 La. Rep.. 309, in which 
the reconventional plea was for abusive words or slanderous 
epithets uttered in setting out the cause of action, this court 
would have felt no hesitation in rejecting said plea, had not 
the plaintiff joined issue with the defendant, on the matters 
alleged in the reconvention; but in the mean time the court 
said: ‘that the damages claimed by one party were distinct 
and unconnected with the damages claimed by the other’’; 
which is exactly the situation of the claims for damages set up 
in this suit by the parties against each other. 


In the case of Kemp vs. Amacker, 13 La. Rep., 65, this 
court decided that an action of slander for damages could not 
be reconvened for slanderous words alleged to have been ut- 
tered by the plaintiff against the defendant, as the reconven- 
tional demand was not necessarily connected with and inciden- 
tal to the principal one. So it is in the present case, and we 
do not hesitate to say that the reconventional demands set up 
by defendants against the plaintiff’s action, were improperly 
maintained, and that they ought to have been stricken out of 
their answers. The defendants are therefore left to their re~ 
medy by a principal action. 

We must not, however, be understood as deciding this ques- 
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tion, with regard to the damages claimed for the wrongful Basrene Dis. 
suing out of the injunction, in derogation of the law of 1831, a 
which allows to.a defendant in injunction, the right of claiming °9¢"™ 

in the same suit ten per cent. interest and twenty per cent. da- "106° *F 4™ 
mages on the amount of the judgment enjoined; and more if Damages for 


the ul 
he can prove them: this law provides for a different class of in- suing Poy 


junctions, and, from its wording, seems to apply particularly to epanaion, ay 
cases in which judgments are enjoined. In this case there would nie Oe = 


be no criterion upon which interest and damages could be claim- visions of the 
act of 1831, in 
ed or allowed under the law of 1831, and the defendants’ de- cases embraced 


mand being merely one set up in reconvention, does not come by peter Fagg 2 
within the provisions of said law. py partioutay 
Having thus disposed of the point arising from the reconven- " "ir a2 a 
tional demands set up by defendants, the case is now reduced to ined, 

the merits of the possessory action ; and this rendersit unneces- 

sary to examine the various questions raised by the parties in rela- 

tion to the charge of the court to the jury on the proper rule to 

fix the guantum of damages to be allowed; to the sufficiency 

of the evidence in support of the same; to the excessiveness 

complained of; and to the new trial applied for on the ground 

of newly discovered evidence; but we cannot forbear noticing 

the course which was pursued by the jury in finding their ver- 

dict, and by the lower court in rendering judgment thereon. 

The plaintiff’s action appears to have been entirely disregard- 

ed both by the jury and by the court, and was not in any man- 

ner acted upon by either, in the verdict or in the judgment. 

This is clearly illegal and irregular, as the jury could not ren- 

der a verdict in favor of the defendants on their reconventional 

plea, before having disposed of the principal action for or 

against the plaintiff, unless they thought proper to give a spe- 

cial verdict, which was not the case here ; C. of Pr. art. 519, 

520, 521, 522 and following; and had we not come to the 

conclusion that the defendants claims for damages could not be 

pleaded in this suit as reconventional demands, which opinion 

puts an end to this part of the case, this irregularity in the 
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—— Des proceedings would have been sufficient in itself, however well 
—_~ founded the verdict of the jury might have been om the de- 
—" fendants pretensions, to remand the cause for a new trial. 
prices er ats The verdict of a jury should always respond to the issues 
The verdict @2de by the pleadings, and unless special, it should always, in 
ena pg cases of reconvention, pronounce upon the respective rights or 
isoues rare by actions of both parties. 
ade on the On the merits, we do not think that justice requires this case 
and unless spe- Should be remanded for a new trial. Although from the prayer 
jenna da for damages contained in plaintiff’s petition, it appears to be 


vention to pro- ; : it is Vi a, 
suite ede te the nature of an action for tresspass, it is virtually a posses 


ee wOry action, which, as we have already said, presents exactly 
both parties. the same cause of action as reported in 15th La. Rep., 471, 
and is between the same parties. The former suit was insti- 
tuted on the 19th of October, 1837, and the present one was 
brought on the 12th of March, 1838, and far from the plain« 
tiff’s having shown himself to be in a better condition now, in 
relation to his alleged right of possession, and from having 
proved his said possession to be of the nature required by the 
article 49 of the Code of Practice, defendants had acquired 
a still further adverse possession which must necessarily 
strengthen their defence. The evidence, which is mostly the 
same taken from the former case, does not show any thing 
more definite ; the plat of survey found in the record is rather 
unsatisfactory, the Larue claim is clearly shown to be below 
the Enet tract; and a witness states explicitly that the defen- 
dants are not on the M‘Lanahan claim; it is also to be re- 
marked that the location of the part of the Enet claim under 
which the locus in quo is pretended to be covered, is left as 
doubtful as it was on the last trial, and is not shown to extend 
to the defendant’s premises, and there is no proof that the 
plaintiff ever was in possession of the two other claims, 
which no legal evidence has been adduced to show the extent 
and limits of to interfere with the defendant’s possession. 15 


La. Rep. 556. 
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On the whole, we cannot perceive any material difference Easrzan Drs. 
between the facts of possession proven in this cause, and those pli! 0 
shown on the former occasion ; and as the plaintiff, havmghad ‘*¥A™ 
repeated opportunities of establishing his demand, appears to ™“N#ILL Er aL 
have exhausted to no purpose all the legal means which he had of 
proving the allegations set forth in his two different possessory 
actions ; an end must be brought to this litigation ; and there is, 


in our opinion, no necessity for sending the case back for a new 





trial. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court be annulled, avoided and reversed ; « 
that the reconventional pleas filed by defendants be set aside, 
reserving to the said defendants the right of instituting a prin- 
cipal action, and that the plaintiff’s petition be dismissed, the 
costs of the lower court being paid by the plaintiff and appel- 
lant, and those in this court to be borne by the defendants and 
appellees. 





SEWALL vs. McNEILL ET AL. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A seizing creditor can call for the production and inspection of notes or bills 
given in pledge, notwithstanding the answers of the pledgee that he has them 
in pledge. The creditor had a right by inspection to ascertain whether the 
pledge was complete by the endorsement of the pledgor. 

The pledge of a bill of exchange or promissory note by notarial act, although 
endorsed by the payee in blank, is not complete and binding as against third 
persons and creditors without the endorsement of the pledgor, if the instru- 
ment be negotiable. 

24 voL. Xvi. 
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Eastern Drs. Payment made to the payee by the drawee, of a bill of exchange which is pledg- 
February,1841. ed to him, evidenced by a receipt written over the payee’s endorsement, be- 
SEWALL fore the bill was due, when it is shown the property of the bill was in an 
| U8. other and liable to his creditors, is bad and will not avail, against the claims 
M‘NEILL ET AL- é 
of creditors of the owner. 


The plaintiff obtained a judgment for $1,248, against An- 
gus McNeill who had been bailed by James Erwin. 

Execution issued on this judgment and property of the de- 
fendant seized in the hands of Erwin. The plaintiff then 
presented his petition and propounded interrogatories to Er- 
win requiring him to state explicitly what property assets, 
rights or credits he had in his possession belonging to the 
defendant; and that he have judgment decreeing Erwin to 
pay over to him the amount of his judgment against McNeill. 


The interrogatories and answers are fully set out in the 
opinion of the court. 

When the answer was filed, the plaintiff took a.rule on Erwin 
as garnishee to show cause why he should not deliver up to the 
sheriff the bills of exehange, notes and evidences of debt, ad- 
mitted by him to be in his hands belonging to the defendant, 
and pledged by said defendant to him as an indemnity against 
loss by reason of his securityship as defendant’s bail, to be 
disposed of in satisfaction of his judgment. On hearing this 
rule, the court considering the answers of Erwin to the inter- 
rogatories as evidence of funds im his hands, gave judgment 
for the amount claimed. Erwin appealed. 


Vason, for the plaintiff, urged the affirmance of the judg- 
ment. 


Peyton & Rozier, for the appellant. 

1. It appears from the answers of the garnishee that he had 
no property or effects in his hands, except such as was pledg- 
ed to him, in the manner fully explained in the answer to the 
interrogatories propounded by plaintiff and appellee. The 
garnishee furthermore, answers that the property pledged 
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will not be sufficient, in his opinion, to cover his future con- Easrzax Drs. 


tingent and actual liabilities of the pledgor. 
2. That previous to the service of the garnishee process on 


SEWALL 
ve. 


him, the said defendant in the court below had assigned to a ™“N21U 3 41: 


person by the name of Hughes, all the residue of the proper- 
ty in his hands, after the said garnishee had fully paid and 
indemnified himself, for all his liabilities. La. Code, article 
2613. 

3. The court a quo, could not order the production of any 
documents or papers in the possession of the garnishee, as the 
correctness of the answers were not disputed. 

4. The court erred in rendering judgment against garni- 
shee, as he had no property in his hands, which could be 
attached or seized in the suit; nor was he in any manner in- 
debted to the defendant. 

5. The answers of the garnishee are to be taken as true, as 
their correctness is not denied, nor any notiee given that an 
attempt would be made to disprove them. 1 La. Rep. 229. 


Bullard J. delivered the opinion of the court. 


The plaintiff’s having recovered a judgment against Angus 
M‘Neill in a case in which James Erwin became bail for the 
defendant, took out an execution, and with a view of levying it 
upon effects or credits of their debtor in the hands of Erwin, 
under the act of 1839, propounded to him the following inter- 
rogatories: 

Ist. Have you any property or effects of any kind in your 
possession or under your control belonging to Angus M‘Neill? 
or are you indebted to the said M‘Neillin any amount? If yea, 
state the nature, value and amount of such property, effects, or 
such indebtedness, when due, &c., and whether sufficient to 
pay and satisfy the amount of the judgment rendered in fa- 
vor of the plaintiff against defendant. 
2d. Did not defendant place in your hands or under your 
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control money, rights, credits, or effects at the time you 
became his bail in this suit, and have you not agreed to pay the 
amount of this judgment out of certain drafts, bills of exchange 
or other evidences of indebtedness belonging to or due said 
M‘Neill by you, and which he has delivered up to you or placed 
under your control. 

To the first interrogatory Erwin answered substantially that 
he had none, and was not indebted in any manner except as 
therein explained. That on the 26th of March, 1840, before 
Christy, Notary, the said Angus M‘Neill, in consideration of an 
advance made to him of about eight hundred dollars and fur- 
ther advances to be made ; and further that he (Erwin) had be- 
come his bail in three several cases, to the amount of about 
four thousand dollars, and in order to secure the respondent 
against any loss or damage he might suffer from being security, 
pledged and delivered to him a bill of exchange for $3303 28, 
drawn by Joseph Henry on him, the said Erwin, to the order 
of and endorsed by the said M‘Neill, dated March 10th, 1840, 
and made payable ninety days after date; and also three pro- 
missory notes for $2083; each, to the order of and endorsed by 
the said M‘Neill, dated March 23d, 1840, and made payable 
in one, two and three years after date, and secured by mort- 
gage. That M‘Neill agreed in said act that the respondent 
should have the right to reimburse himself at any time all 
advances made by him, by disposing of the said bill and notes, 
and that respondent’s suretyship on said bail bonds is still in 
full force. He further answers that previously to the serving 
of the attachment the said M‘Neill had assigned to J, J. Hughes, 
of Mississippi, any assets which might remain in his hands, of 
which he had due notice. He further answers that he is 
largely in advance for M‘Neill, and he does not believe the 
assets in his hands will suffice te cover his advances and lia- 


bilities. 
The second is answered in the negative except as above set 
forth, and that he nayer assumed to pay the judgment in this 


case. 
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The seizing creditors obtained from the court an order for Barrens Drs. 

a ru 1. 

the production of the original notes and bills of exchange not- =angeaeaneees 

withstanding the objection of the respondent, and a bill of ex- : 

ceptions was taken. The court, in our opinion, did not err; ™“N#I%t xr at. 
although the answers to interrogatories had not been contra- 4... . 

, ‘ : a zing cre- 

dicted. The creditor had a right by inspection to ascertain gee for 

uction 

whether the pledge was complete by the endorsement of the and inspection 


: . P - of not i 
pledgor with a view of controverting the answers and showing ete in mB 





SEWALL 


that the notes or bill of exchange was yet as to creditors a Aerie. | 
property of M‘Neill and liable to seizure. = ! e jo tt 
. 4 n 

Upon the production of the originals it appears that the bill pledge. The 
ereditar had a 


of exchange described in the act of pledge and in the answers right by inspee- 

of interrogatories was drawn by Henry in favor of H. C. — 

M‘Neill, and not of Angus M‘Neill, and that it does not bear Pomise. ‘ns 

the signature of the latter. ae of 
The question, therefore, which the case presents is whether ° 

the pledge was complete as to the creditors of M‘Neill without 

his endorsement upon the bill of exchange, although in effect 


payable to bearer at the time of the pledge, in consequence 


of the blank endorsement of the original payee, H. C. M‘Neill. 


Art 3123 of the Code provides that when a debtor wishes 
to pawn a claim on another person, he must make a trans- 
fer of it in the act of pledge, and deliver to the creditors to 
whom it is transferred the note or obligation, which proves its 
existence, if it be under private signature, and must endorse 


it if it be negotiable. The pledge 
of a bill of ex-’ 
It has been contended that the endorsement of Angus change or pro- 

. . . misso 
M‘Neill was useless, in as much as the bill of exchange was al- uoteuli ae Wy 


ready endorsed by the payee in blank, and would therefore Ram 


: . . in blank, is not 
pass by delivery. Inthe ordinary course of business, there complete and 


is no doubt such would be the case, but we think the articles of yrs By 
n = 
the Code which relate to the contract of pledge, by which a sons and eredl- 


debtor seeks to secure a debt, perhaps to the prejudice of pre Amano 


, * , . +1, the pledgor, if 
other creditors, ought to receive a strict construction. The bill bs Be 


of exchange, although it might pass by delivery, was still ne- be negotiable. 
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Eastery Drs, gotiable, and the article in question requires an endorsement. 
eee OS Tyo subsequent articles, to wit: 3127 and 3128, appear to us 
srwart to fortify this construction of that under consideration. They 
M‘NEILL ET Al. provide first, that when the thing given in pledge consists of a 
credit not negotiable, to enable the creditor to enjoy the right 
of pledge as to other creditors, not only an authentic act or an 
act under private signature, duly recorded, is required, but it is 
necessary that a copy of the act shall be served on the debtor of 
the credit given in pledge; but secondly, on the other hand, this 
notification to the debtor is not required if the debt be evidenc- 
ed by a note or other obligation payable to bearer or order, be- 
“8 cause in that case it will suffice that the note or obligation shall 
have been endorsed by the person pledging it. This last arti- 
cle clearly denies to the pledgor the right of causing his debt 
to be paid by preference over other creditors out of the thing 
pledged, in the case of a note payable to bearer, without the 
endorsement of the pledgor, and such endorsement accompa- 
nying the act of pledge, stands in lieu of notice to the debtor 
of the obligation pledged, which alone can conclude other cre- 
ditors of the pledgor. 
The bill of exchange in question does not bear the endorse- 
Payment ment of Angus M‘Neil, although admitted by the act of pledge 
made to thet) be his property, and consequently the pledge is imperfect in 


payee, by the ; 
- ago relation to judgment creditors of the pledgor. 

which fs Ple’g” The notice given by M‘Neill to Erwin to hold subject to the 
denced by —_ order of J. J. Hughes any money or effects he might have in 
cei written | 5 

Tale payee’s his hands, after meeting any engagements he may have come 


= the “Sin under for him (M‘Neill), together with certain cotton in his gin, 


hy =, ae cannot affect this case. Nothing shows that Hughes has any 
proeety of the knowledge of such a transfer. The only advance specifically 
other and liable sworn to is $800—the rest is in too vague terms to avail the ap- 
i bad = wilt pellant. 

oe the Upon the production of the original, it appears that the bill 


claims of eredi- of exchange is marked paid and a receipt for the amount, at a 
tors of the own- — : . ; 
er. time when it was not due, written over the signature of H.C. 
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M‘Neill. The bill was admitted by the parties to be the pro-Easrzrx Drs. 
perty of Angus M‘Neill, and a payment to H. C. M‘Neill is Pubruary, 180. 
not a valid payment. It is a misfortune if the appellant has : 
incautiously paid to a person not entitled to receive the amount, =4¥D®1’s HEins 
but for the purposes of this suit and in relation to the plaintiff, 
we must consider the money still in his hands and belonging to 
M‘Neill, except the sum of $800. 

The appellee has not asked for any modification of the judg- 
ment in his favor. 

The judgment of the District Court is therefore affirmed with 
costs. 


HARDY 
v8. 


HARDY, Superior of the Convent of the Sacre Cour, vs. 
LANDRY’S HEIRS. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT FOR THE PARISH OF 
8ST. JAMES, THE JUDGE OF THE DISTRICT PRESIDING. 

A tutrix may appoint an attorney in fact to carry into effect any act of sale which 
she could legally execute. 

Security against the danger of eviction will be required when the title is not 
eomplete, although the lapse of time renders the probability of a disturbanee 
somewhat remote. 

When security is given against a disturbance or eviction the vendor may proceed 
with his executory process for the price due on the sales 


This is an injunction case to stay executory proceedings. 

The plaintiff, in her capacity as ‘* Superior of the Convent 
of the Sacré Ceur,” in the parish of St. James, purchased a 
tract of land at the Probate sale of Joseph Landry’s estate 
partly for cash, and the balance on a credit for which notes 
were given. When they became due, payment was refused on 
the ground of a defect in the title. 
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Eastern Dis. The heirs of Landry took out an order of seizure and sale 

February, 184l- oy the vendor's mortgage and privilege against the property, 

uanpr when the plaintiff obtained an injunction, setting up various 

Laxpny’s usrns defects in the title under which the property in question was 
held. 

The facts and material circumstances of the case are suffi- 
ciently set forth and stated in the opinion of the court. 

The District Judge on hearing this case overruled all the ob- 
jections set up to the title, and dissolved the injunction with - 
ten per cent. damages on the sum enjoined, and allowed the 
seizure to proceed. The plaintiff in injunction appealed. 


Winchester & Hoa, for the appellant. 
M: Kinney, contra. 


Garland, J. delivered the opinion of the court. 


At the probate sale of the succession of Joseph Landry, 
the plaintiff became the purchaser for the use of the Convent, 
of a tract of land having seven arpents front on the Missis- 
sippi River, by the depth of forty arpents, situated in the 
Parish of St. James, for the sum of $14,000; a portion of 
which was paid in cash, and two notes executed for the ba- 
lance, one of which, the plaintiff refusing to pay, an order of 
seizure and sale was taken out by the defendants, and she 
enjoined the proceeding, alleging defects in the title to the 
property, apprehensions of disturbance and requiring as a 
preliminary to payment of the price, that security be given to 
indemnify the parties interested in case of eviction. As to 
the objection, that the sale is imperfect and insufficient, be- 
cause not signed by the tutrix of the minor children of Joseph 
Landry, but by one of the major heirs as attorney in fact for 

A tutrix may hi, mother, we see no force in it. We know of no law that 


appoint an at- 


ey Se prohibits a tutrix from appointing an attorney in fact, to carry 
= mts of fh into effect any act of sale which she could legally execute. 
legally execute. Besides, the act of sale was entirely unnecessary, as the 
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adjudication of the property by the Probate Judge, signed by Easrenw’ Drs. 
him and the parties was sufficient to’transfer the title. The ee: 
act passed before the notary was unnecessary. La. Code, art. "AN>* 
2601.—9 La. Rep. 180. There is no other objection to the 1awpnr’s mzrrs 
title for five arpents front of the land, and so far as it respects 
that, the injunction must be dissolved and the plaintiff requir- 
ed to pay without any security being given. 

The title to the remaining two arpents was derived from 
the succession of one Marin Labauve, and as it appears those 
two arpents front formed part of a larger tract sold to Joseph 
Landry and his brother Pierre, in 1797, and as it does not 
appear there ever was a partition between them or their heirs, 
it may be a sufficient reason to apprehend a disturbance and 
authorise the requirement of security. The legal title to an . sing cae 
undivided half of the land was originally in Pierre Landry as 8¢r of ae 
is acknowledged by the ancestor of the defendants, and as when the title is 
they show no partition, and minors appear to be interested, po ny, the 
we think they ought to be given to secure the plaintiff against pe — 
the danger of eviction. La. Code, art. 2535. The length of —. ere 
time that has elapsed renders the probability of a disturbance what remote. 
somewhat uncertain, but we are not prepared to say that an 
action of partition would be prescribed. 
“ The judgment of the District Court is thereforé annulled 
and reversed, and proceeding to give such judgment as‘in our 
opinion ought to have been rendered in the court below, we 
order, adjudge and decree, that the injunction granted inthis 
case be maintained until the defendants in the injunction, give 
bond and security to the satisfaction of the court, in the sam 
of three thousand dollars, conditioned to secure the plaintiff in 
the title to the two arpents front of land, by forty in depth When securi- 
acquired from the succession of Marin Labauve, deceased, b Pel eae 
and indemnify them against eviction, upon the giving of ja% 0" cue 
which bond, the defendants are permitted to proceed upon ™A PP poss sy 
their order of seizure and sale for the sum claimed, subject tory process for 

: s the due on 

to a deduction of the sum of two thousand dollars paid on the the sale. 
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Eastern Drs.4th April, 1840, to Hildebert Landry, as appears by his note 

SeNeTPAeN. 1 the record, the interest to be calculated accordingly; the 
TESASSIER Costs of the injunction in the court below and of this appeal to 
pasnizit. be paid by the defendants and appellees. 


LESASSIER vs. DASHIELL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH 


OF IBERVILLE, THE JUDGE THEREOF PRESIDING. 


Where the minor’s rights against his tutor are secured by a special mortgage 
regularly accepted, by afamily meeting and dy the court, the purchaser is 
justified in concluding that the general mortgage in favor of the minor has 
ceased to exist. 
Third persons dealing with a tutor are bound to enquire how the minor’s 
rights are secured; and the general mortgage resulting from the tutorship 
only ceases to exist with regard to third persons after the special mortgage 
has been accepted and recorded. 
The general rule is, that purchasers under the faith of proceedings apparently 
sanctioned by the Probate Court, or a judgment cannot be affected by a suit 
of the minor seeking to annul those proceedings. 
So judicial mortgages resulting from recorded judgments of creditors of a 
tutor, acquired under the faith and protection of a decree of a court of com- 
petent jurisdiction, which had never been annulled or attacked, will be sa- 
tisfied in preference to the minor’s general mortgage purporting to have been 
raised by this judgment. : 
But where the proceedings in the court of Probates do not conform to all the ) 
provisions and formalities of the law required in giving special, in lieu of a ! 
general mortgage, the judgment rendered therein is not sufficient to protect ' 
purchaégers against the minor’s general mortgage. 
And where no experts were appointed, no previous liquidation of the 
minor’s rights had and the act of special mortgage not accepted by the Judge 
or under tutor, and never sanctioned by the court of probates, such pro- 
ceedings will not authorize the purchaser from the tutor to disregard the 
minor’s general mortgage. 
A judgment not attacked as fraudulent or collusive is prima facie evidence that 
the sum for which it is rendered, is justly due the minor. 


SATOH 
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This is an hypothecary action by Luke Lesassier against 
mortgaged property in the possession of the defendant. 

The plaintiff shows that he obtained a judgment in 1838, 
against his tutor Timoleon Lesassier, for upwards of $17,000, 
with right of mortgage resulting from the tutorship on all the 
property of the said T. Lesassier, held and owned by him 
since the 24th May, 1829, the date of his tutorship. He fur- 
ther shows that upwards of $3,000 have been paid on said 
judgment, leaving still a balance of $14,151 due and unpaid. 
That the defendant purchased and is in possession of a plan- 
tation and slaves subject to this legal mortgage which he pur- 
chased in March, 1836. He therefore prays that an order of 
seizure and sale issue in virtue of his said legal mortgage, 
against said property in the possession of the defendant, and 
that so much thereof may be seized and sold as will satisfy 
and pay the balance due on his judgment against his tutor T. 
Lessassier. ! 

The plaintiff gave the usual notice of having in vain de- 
manded the amount of his debt from L. Lesassier more than 
30 days, and that the defendant must pay the same within 
ten days or give up the mortgaged property to be sold. 


That defendant pleaded the general issue; and that the 
general mortgage of the plaintiff had been extinguished by a 
transaction and novation by the proceedings of a family meet- 
ing held on the 14th February, 1835, called to deliberate on 
the affairs of the said Luke Lesassier then a minor, which 
proceedings were duly homologated, and a new or special 
mortgage given in lieu of the general mortgage existing on 
the property of T’. Lesassier; and that the property seized 
was released from all mortgage in favor of the plaintiff. That 
the judgment set up as the basis of the plaintiff’s claim is 
irregular, illegal and null, having been obtained ex parte and 
can have no effect in law. He therefore prays for an injunc- 
tion restraining and enjoining the seizure of his property, and 
which he prays may be made perpetual. 
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Upon these pleadings and issues the cause was tried. 

The judgment of the Probate Court of the parish of Iber- 
ville, homologating the proceedings of the family meeting, 
accepting a special, in lieu of the general mortgage existing 
on all the property of T. Lessassier, resulting from his tutor- 
ship was produced in evidence. The act of special mort- 
gage had been drawn up and signed by the tutor but not 
accepted by the Judge or under tutor. Other irregularities in 
the proceedings were proved and pointed out. 

The plaintiff offerred in evidence the judgment he had ob- 
tained against his tutor in liquidation of his demand. 

There was judgment setting aside the order of seizure and 
sale, and ordering the property to be delivered up to the 
defendant. 

The plaintiff appealed. 


Labauve, for the plaintiff and appellant, contended, that it 
was incumbent on the defendant, who averred that the pro- 
ceedings in the Probate Court were regular and destroyed the 
plaintiff’s general mortgage, to have shown that they were 
regular. It was not the plaintiff’s duty, he could not be re- 
quired to prove a negative, and until these proceedings were 
shown to be regular and legal the plaintiff’s general mortgage 
still existed. The proceedings and judgment of the Probate 
Court taking a special mortgage must be in due form of law 
or it is null. 

2. The case of Casenova’s heirs vs. Avegno (9 La. Rep. 
192) relied on in the defence, was decided under a former law 
and does not apply. The mortgage in question there was 
given in 1827, and was accepted in the manner and form as 
prescribed by the La. Code art. 3308. 

3. The present case is to be decided under the act of 1830. 
The formalities required are specified. The 8th section pro- 
vides for appraisement by experts, of the property offered for 
the special mortgage;—the liquidation and ascertainment of 
the rights and the sum due the minor; and that the Judge 
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shall in no case accept the special mortgage unless it exceeds Easteun Dis. 

February, 1841, 
the sum due the minor by at least 25 per cent., &c. None of ————__ 
these formalities have been complied with; and the Judge, “**tsslsn 
nor the under tutor, ever accepted the special mortgage as is  DASHIELLs 
expressly required by law. See session acts of March, 1830, 


sec. 8, page 48. 


Ives & Winchester, for the defendant, made the following 
points: 

1. Act of 1830 was intended to apply to surviving father or 
mother as natural tutor or tutrix. The 8th section, it is true, 
speaks of tutors and curators, but does not require the parish 
judge to join in the act of special mottgage and accept the 
same, but that ‘‘ on receiving”’ it he must be satisfied by esti- 
mation of experts of the value of the property, &c., and if of 
insufficient value, perhaps he may reject it; but he never did 
this, whether through ignorance or negligence, or on his own 
responsibility it is not for us to say. 


2. The proper question is, was the special mortgage com- 
plete so as to bind the tutor; if so, and there can be no doubt 
of it, the other party is not to loose from it—both parties are 
bound, or neither is bound. 

If the mortgage was voidable, it was not void, and to make 
it void the judge should have notified the tutor, T. Lesassier, 
to furnish a new mortgage, even to affect the tutor himself. But 
the defendant, Dashiell, after his purchase, on the tacit accep- 
tance of the parish judge, who recorded the special mortgage 
if he did not receive it, cannot be affected in his property by 
any other subsequent proceedings. The mortgage was given 
on the property, offered to the family meeting and approved 
or accepted by the judgment of homologation and the real si- 
tuation of the property was exhibited to the family meeting, 
to the under tutor, and the judge, by the certificate of mort- 
gages furnished by the judge himself. 


3. This court has decided, 14 La. Rep., 469, that this tacit 
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Eastern Drs, mortgage has been released and that Dashiell cannot be affect- 


February, 1841, 











ed by it, and the same decision condemns Dashiell to pay the 
purchase money, and he, having been thus stripped of the tacit 
mortgage ‘as a shield,’’ it cannot now be raised against him 
‘‘as a spear.’ The decision of the Probate Court annulling 
the judgment of homologation of the proceedings of the fami- 
ly meetings does not affect Dashiell nor the property in his 
hands as third possessor, 15 idem, 58. 

4. In a question of equity, if the legal rights of an innocent 
purchaser, a third party, be still doubtful, the defendant is en- 
titled to the most favorable consideration—the decisions of this 
court against him have held him to pay the whole amount of 
the purchase money (per avertionem) although he only acquired 
two-thirds the quantity of land expressed in the act of sale. 
He raised this very tacit mortgage in defence, but it was beaten 
down. The plaintiff was a man of business at the time of rais- 
ing the tacit mortgage—he could have attached the purchase 
money in Dashiell’s hands before the transfer by his tutor to 
Maurin & Co.—he has also a remedy against the securities of 
his tutor, and against his under tutor; and it is a pity that he 
has it not against the parish judge. 


Simon, J. delivered the opinion of the court. 


On the issuing of an order of seizure and sale at the suit of 
the plaintiff against the defendant, Dashiell, as third possessor 
of certain real property and slaves formerly owned and pos- 
sessed by Timoleon Lesassier, his, said plaintiff’s, former 
tutor, to satisfy a sum of $14,151, with interest; and to se- 
cure which, he alleged in his petition, to have a tacit and ge- 
neral mortgage on all the property of his said tutor; said de- 

_ fendant made opposition to the said order of seizure and sale, 
and obtained and sued out a writ of injunction on the grounds: 
Ist. That the alleged mortgage had been extinguished by 
transaction and novation, by the proceedings of a family meet- 
ing regularly held on an order of, and duly homologated by, 
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the Court of Probates of the parish of Iberville; by virtue of Easrzax Dis, 


which a new and special mortgage was made in favor of 
the plaintiff, then a minor; and by which the alleged legal 
mortgage on the property seized was extinguished and raised. 
2d. That the judgment liquidating the rights of the plaintiff, is 
irregular, illegal, null and void, having been obtained ex parte 
and without sufficient and legal evidence. 


On this opposition and injunction, plaintiff joined issue and 
averred that the general and tacit mortgage which he had on 
the property of his former tutor, had never been cancelled, 
changed or novated in the manner and form prescribed by 
law; that the same is and has always been in full force on 
the property seized; that the pretended special mortgage is 
illegal and null, as the formalities and requisites of the law had 
never been complied with ; and that the proceedings had in re- 
lation thereto are also null and void, for the following reasons: 

1. Because the property specially mortgaged was not ap- 
praised by experts, as prescribed by law. 

2. Because had said property been appraised, the same 
would have proved insufficient to secure the minor’s rights. 

3. Because no liquidation of his said rights had been pre- 
viously made, so as to ascertain the amount intended to be se- 
cured by the special mortgage. 

And 4. Because said special mortgage having not been 
passed and executed in the manner and form prescribed by law, 
the same is not binding on the minor. 


On these issues, the cause was tried, and the District Judge 
being of opinion that the general and tacit mortgage resulting 
from the tutorship, had been legally and regularly released, 
ordered the order of seizure and sale to be set aside, and the 
property seized to be restored to the defendant. From this 
judgment the plaintiff appealed. 

The evidence shows that plaintiff was born on the 18th of 
July, 1817; that Timoleon Lesassier was duly appointed his 
tutor and qualified as such in February, 1829; that on the 4th 


February, 1841. 
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of February, 1835, said tutor made application to the Court 
of Probates for an order to convene a meeting of the minor's 
family, for the purpose of deliberating and giving their advice 
on the propriety of permitting him to execute an act of spe- 
cial mortgage on certain real property, in lieu of the general 
one; and of releasing the said general mortgage ; which or- 
der was granted. That on the 14th of February, the family 
meeting was holden before a notary public, in the presence of 
the under tutor of the minor; that they found the property 
proposed to be mortgaged, to be fully sufficient to secure the 
rights of the minor, and that they accordingly advised that on 
the tutor’s executing a special mortgage on the property offer- 
ed, in favor of the parish Judge of the parish of Iberville for 
the benefit of the minor, acccording to law, all the other pro- 
perty of said tutor should be declared free from all mortgages 
or incumbrances whatsoever in favor of said minor; all which 
was approved by the under tutor. Onthe 17th of February, 
a petition was presented by the tutor to the Court of Probates, 
praying for the homologation of the said deliberation; on the 
18th, a decree was rendered by said court, ordering: that the 
deliberation of said family meeting be homologated, and that 
on the said Timoleon Lesassier’s specially mortgaging the 
property in these proceedings described and designated, then 
his other property be discharged and liberated from all mort- 
gages in favor of the said Luke Lesassier, affecting the pro- 
perty of said Timoleon Lesassier in consequence of his tu- 
torship; and on the 2lst of the same month, an act of spe- 
cial mortgage was executed before a notary public, in favor 
of the parish judge of the parish of Iberville, for the use and 
benefit of the minor, which act does not appear ever to have 
been accepted by the said parish judge, or by the under tutor. 
On the 8th of March, 1836, defendant purchased the property 
from Timoleon Lesassier. 

It is contended on the part of the appellee that the special 
mortgage was complete and sufficient to bind the tutor; that in 
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giving the same, the formalities-of the law were fully complied Ceerane bey 
with; that the law under which the proceedings were had, —— 
does not require the parish judge to join in the act of special “*S4Ss!#8 


vs. 
mortgage and accept the same ; that the appointment of experts DASHIELL. 


under the law of 1830 is only required to satisfy the parish 
judge on the sufficiency of the property, and to enable him to 
reject the special mortgage, if insufficient; that having not done 
so, the property must be presumed to be sufficient ; that the real 
situation of the property was exhibited to the family meeting, the 
under tutor, and the judge by the certificate of mortgage fur- 
nished by the judge himself; that the whole was approved and 
accepted by the judgment of homologation ; and that it was not 
the purchaser’s duty to look beyond thesaid judgment of homo- 


logation. He relies mainly on the case of Casanova’s heirs vs. sine tae 
Avegno, 9 La. Rep., 194, and on the case of Lesassier vs. Da- against his tutor 


shiell, 14 idem, 467. pagel ca 


, F larl 
If, on the one hand, according to the doctrine repeatedly Scecpted by 


sanctioned by this court, it be true that whenever a person de- and By Prvemen 
¥ » 


sirous of purchasing property from a tutor, after inquiring how the purchaser is 


; ; justified in con- 
the minor’s rights are secured, finds that such rights are secured — that -” 

A i neral mort- 
by a special mortgage, regularly accepted by a family meeting rage in favor of 


and by the court, he is justified in concluding that the general ae vo 24 
mortgage in favor of the minor had ceased to exist; on the 
other hand, it is equally true that the law regards the interests 
of minors with a paternal solicitude, and that its provisions for 


Third per- 
their protection ought to be strictly enforced. — dele 


In the case of Casanova’s heirs vs. Avegno, relied on by With s tor are 


defendant’s counsel, this court said that a third person dealing qWite how. the 
é ; ; ; ‘ _~ minor’s rights 
with the tutor in relation to his property, is bound to enquire are secured; & ‘ 
; ; the general 

how the rights of the minor are secured, and that the general mortgageresult 


: aor ing fr 
mortgage resulting from the tutorship ceases to exist with re- allie . 


gard to such third person, after the special mortgage has been <e conte 
once accepted and recorded. The proceedings, then under tothe special 
consideration, had taken place previous to the law of 1830, mortgage has 
: been accepted 
and the court found that the forms required by law for the and recorded. 
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Eastern Drs. validity of such proceedings, appeared to have been ob- 
February: 1841: served. 

tesassrEn In the case of Lesassier vs. Dashiell, which was an action 

pasmieLt. for the payment of a partof the price of the property sold by 

Timoleon Lesassier to the present defendant, said defendant 

objected to the said payment, among other grounds of de- 

fence : because there existed on the property a tacit mortgage 

im favor of the present plaintiff. This was a general allega- 

tion, made without specifying the particular reasons why the 

tacit mortgage still existed; the judgment homologating the 

deliberation of the family meeting and the act of special mort 

gage were produced; and for aught we know, far from there 

having been any attempt made to support the alleged defence, 

it appears to have been taken for granted that the proceedings 

were regular. No further enquiry seems to have been made 

into the real nature, extent and effect of the said judgment of 

homologation, particularly perhaps as the person really inte- 

rested was not a party to the suit, and this court decided the 

case on the general doctrine that the defendant, who had pur- 

chased under the faith of proceedings apparently sanctioned by 

The general the Probate Court, could not be affected by the result of a suit 

5 oy which the minor should seek to annul those proceedings. 

calacaaa Had the question been presented in its true light, and the en- 

or ae quiry made into the validity or rather sufficiency of the pro-. 

probate court or ceedings, we are not ready to say that the defendant on show- 

8 ju age hee ing the danger of eviction from the existence of the minor’s 


7. uae general mortgage, would not have been entitled to demand se- 
to annal those cyrity from his vendor, before being compelled to pay the 
proceedings. ‘ 

amount of the instalment sued for. 

The case of Leblanc vs. his creditors (16 La. Rep., 120) 
lately decided in the Western District, is another instance in 
which this court had again occasion to make a proper applica- 
tion of the general principle, recognized in the case of Casa- 
nova vs. Avegno, protective of the rights of third persons who 


deal with a tutor after a special mortgage has been given; but 
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in that case, which presented the question whether subsequent Easrenw Dis, 
mortgage creditors of the insolvent tutor, should be paid in ire 
preference to the minor, whose general mortgage was alleged ***4881EB 
to have been illegally and improperly released by a definitive  asutett. 
judgment of the Court of Probates; the proceedings had 

been made in conformity with the eighth section of the act of 

1830, experts had been appointed by the judge, the proceed- 

ings were all regularly carried on, and were completed by the 

rendition of a judgment by which the special mortgage was 

accepted; and the general one ordered to be absolutely and =, judicial 


unconditionally released ; this court said in substance that the wae re- 
° a . ° e ing from re- 
judicial mortgages having been acquired by third persons corded  judg- 

; ; ments of I- 
under the faith and protection of a decree of a court of tors of a tutor, 


competent jurisdiction, which had never been annulled or in {ea"zed, unden 


any manner attacked, should be satisfied in preference to the protection of a 
decree ofa court 


minor’s pretended general mortgage. This doctrine is certain- of competent 
‘ ; ‘ é - . jurisdiction, 
ly correct and incontrovertible, and the question in this case is ‘which had never 


whether it can be applied to the pretensions of the defendant, pee Mae 





that is to say, whether there be such final judgment of the be satisfied in 
Probate Court accepting the special mortgage given by Timo- the minor’s ge- 
leon Lessassier, as to be considered sufficient to protect said purporting 
defendant against the plaintiff’s action. , oe 


The law of 1830, entitled ‘‘ an act in addition to the laws p- 


now in force relative to tutors and curators of minors” ap- 
pears to have been intended to apply to the surviving father 
er mother as natural tutor or tutrix; but the Sth section there- 
of seems to have been passed in relation to all cases where 
special mortgages are to be given by tutors orcurators; it is 
in these words: ‘In all cases where special mortgages shall 
be given by curators or tutors in lieu of the legal mortgage 
existing in such cases, as recognized by law, it shall be the 
duty of the judge receiving such special mortgage to cause 
the property proposed to be mortgaged, to be appraised by ex- 
perts, in the same manner as is provided when adjudications of 
the property of minors are made to the surviving father or mo- 
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Fastens Drs. ther, and the said judge shall in no case accept the said mort- 
py th a gage unless the value of the property so appraised shall ex- 
mesasstER ceed, exclusive of all prior liens, privileges or mortgages, the 
DASHIELL. amount of the debts or rights of the minors intended to be se- 
cured by the said special mortgage, by at least 25 per cent., in 

addition to the amount of the said debts or rights, ¢o be ascertain- 

ed by a previous liquidation to be made according to law in the 

office of the judge having jurisdiction of the said matter, and 

including all interest which may probably accrue.””—It is per- 

fectly clear that the judgment homologating the deliberation 

of a family meeting, does not complete the proceedings under 

which the special mortgage is to be received; their consent 

or approbation is not required to enable the tutor to furnish a 

special in lieu of the general mortgage, although until their 

decision, which is a prerequisite to its acceptance, the court 

cannot make any change in the security of the minor; 2 La. Rep. 

536. The property proposed to be mortgaged must be appraised 

by experts, so as to shew its real value, and the parish judge 





can, in no case, accept the mortgage, unless the value of the 
property, be ascertained to exceed 25 per cent., &c.—Now, in 
this case, the judgment relied on, is only conditional, and pro- 
vides for the releasing of the general mortgage, after the spe- 
cial mortgage shall have been executed. It was undoubtedly 


Pho the intention of the family meeting that it should be received 


pointed, no pre-and accepted by the judge for the benefit of the minor, as 
vious _ liquida- } ; 
tion of the mi- ynder the seventh section of the act of 1830, this law must 


"3 ri had 
and ar an ‘ofhave been read to them by the notary, and they clearly had in 


— Ponro view the provisions contained in the eighth section.—Still, no 


ed by the Judge : . Tce n 
or under tutor, @XPerts were appointed, no previous liquidation of the vendor’s 
=. “es rights was made, and the act of special mortgage was passed 
tion y the 7 i : 

court of pro- by a simple notarial act, which never was accepted by any one, 


t h , ‘ 
ig vill not even by the under tutor; said special mortgage was not re- 


a jn a ceived by the judge as required by the article 3309 of the Lou- 


— the ryved isiana Code, and never obtained the definitive sanction of the 
minor’s general Court of Probates, so as to give to it the effect contemplated 


mortgage. by the decree of homologation. 





he) e_ NERS 
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Under such circumstances, we cannot consider the judgment Eastern Drs. 
of the Probate Court relied on by the defendant, as definitive and ee 
sufficient to justify him, when he purchased from the tutor, in ***488tzB 
concluding that the general mortgage in favor of the plaintiff Dasurext. 
had ceased to exist, and had said defendant enquired, as he 

But where 


was bound to do, how the rights of the minor were really se- the proceedings 


: ° in th 
cured, he would have easily ascertained that the subsequent cedlineran tind 


eae . . ° conform to all 
formalities had never been complied with, that the special mort-yror ot 


-d without the interference and acceptation and_ formalities 
gage had been passed w Pp pe Por oona 


of the parish judge, and that, therefore, no effectcould be given quired in giving 
axe ae ? ; special in lieu 
to the conditional and provisional judgment homologating the of a general 


proceedings of the family meeting. ieee = 
With this view of the question, we think the plaintif has suf- {red perein is 
ficiently maintained his defence against defendant’s opposition, Protect purcha- 
; / : . sers against the 

and that the judge a quo erred in ordering the seizure and minor’s general 


e mort . 
sale to be set aside. eae 
The other ground of opposition set up by defendant, against 4 judgment 

“ ae . . mt ; iq not attac as 

the ape yy whichsthe rights of the plaintiff against his a agai 
tutor were liquidated, appears also to be unfounded. No evi- collusive is pri- 
: mo facie evi- 

dence has been adduced to show that the amount claimed was dence that the 


not really due ; said judgment is not attacked as fraudulent or jt is pote 


is justly due the 


collusive, and it is prima facie evidence that the sum, the pay- pie ne 


ment of which is secured by legal mortgage, is justly due.—1 
La: Rep., 379; S8idem, 199. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court, be annulled, avoided and reversed ; 
and this court proceeding to render such judgment as ought to 
have been rendered by the lower court, it is ordered, adjudged 
and decreed that the opposition made by the defendant and 
appellee to the order of seizure and sale heretofore obtained by 
plaintiff and appellant be overruled; that the injunction sued 
out be dissolved, and that said plaintiff be authorized to pro- 
ceed with the said decree of seizure and sale according to law ; 
the costs of the opposition in the court below, and those of this 
appeal to be borne by said defendant and appellee. 
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Eastern Dis. ROUSSEAU vs. HIS CREDITORS. 
February,1841. 
ERD APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


ROUSSEAU 


HIS fa According to the Civil Code of 1808, costs of suits against an insolvent debtor 


previous to his failure, and taxed costs of every kind were entitled to be paid 
by privilege under the denomination of law charges. 

Under the Louisiana Code, law charges are defined to be costs aT in court 
in the prosecution of a suit, to be paid by the party cast; and the creditor is 
entitled toa privilege when the costs, he claims are taxed costs; whether in 
a suit previously to, or in the concurso, against the insolvent debtor’s estate. 


This case arises on an opposition made by Gueseppe Giorda- 
no to the homologation of the tableau of distribution filed by 
the syndic of the creditors in this case. 

The opponent alleges that besides his mortgage claim, he 
is a privileged creditor of the insolvent’s estate in the sum of 
$55 62, for clerk’s and sheriff’s fees, by him advanced in a 
certain suit in which he had judgment for costs against said 
insolvent.: He prays that the tableau be so amended as to 
allow this sum asa privilege debt, and also for some other 
claims. 

The District Judge in rendering judgment stated the case 
thus:—‘‘The question presented for consideration in this case 
is, whether the privilege granted to law charges by the Code 
extends to all cases, which the insolvent may have been con- 
demned to pay in the various suits against him previous to his 
failure; or whether such privilege be confined to the costs in- 
curred in the concurso.”? There was judgment denying this 
as a privilege claim and overruling the opposition. The op- 
posing creditor appealed. 


D. Seghers, for the appellant. 
Pepin, for the syndic. 


Simon J. delivered the opinion of the court. 

The only question submitted to our consideration in this 
case, is whether under the Louisiana Code, the privilege 
granted to law charges ought to be extended to such costs as 
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may have been occasioned by the prosecution of suits against Easrzrw Dis. 
, ‘ , February, 1841. 
an insolvent debtor previous to his failure? or whether such =e 
privilege ought to be limited to the costs incurred in the con- *°™"A° 
curso and for the benefit of the mass of creditors? SIs CRESETORS. 
Under the old Civil Code, as early as 1812, the jurispru- 
dence of this court had repeatedly recognized that the law 
charges contemplated by the art. 73, page 468, were taxed According to 
costs. 2 Martin, 264.—5 Idem 468; that general professional ~- —_———- 
services rendered by an attorney, were no part of the privi- suits against an 
1 ent de 
leged law charges or taxed costs. 2 Idem 242.—3 Idem previous to his 
282; and inthe case of Turpin vs. his creditors, 7 Idem 54, cca of — 
i i i i i ind were enti- 
it was held again that the costs of suits against an insolvent, daly toseld 
previous to his failure, were privileged on his estate. The by privilege un- 
: ‘ der the denomi- 
point was thus so well settled that it had become a well known pation of. Jaw 
rule under the old Code that taxed costs of every kind were en- “8 
titled to the privilege allowed under the denomination of law 


charges. 


The Louisiana Code has re-enacted the same provisions 
with regard to law charges, arts. 3158 and 3219; and were 
these articles to be made exclusively the subject of this inves- 
tigation, there would be no difficulty in maintaining our for- 
mer jurisprudence. But it is contended by the counsel for 
the appellee, that our law on this subject, has undergone very 
material changes and modifications by the enactment of the arti- 
cles 3162, 3163, 3164 and 3165, contained in the section 2 under 
the head of law charges; and that the general interpretation 
heretofore given by this court to the art. 73, p. 468 of the Old 
Code, and the construction of the arts. 3162 and 3, are now 
restrained by the art. 3164, from which, it is evident, that 
the privilege in cases of insolvency, ought to be allowed to 
those costs only, which are incurred for the general benefit 
of the creditors. The art. 3162 is in these words:— ‘Law 
charges are such as are occasioned by the prosecution of a 
suit before the court. But this name applies more particu- 
larly to the costs, which the party cast has to pay to the 
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party gaining the cause. It is IN FAVOR OF THESE ONLY 
that the law grants the privilege.’”,-—This, in our opinion, 
gives a clear definition of what the law means by “law 
charges,’’ and indicates the extent of the privilege by which 
their recovery is secured. The art. 3163 explains how and 
to what extent the privilege is to be enjoyed, and limits it to 
such costs as are taxed according to law, and such as arise 
from the execution of the judgment. So far, these new laws 
agree with our former jurisprudence, and would be rather 
considered as confirmatory of the repeated decisions of this 
court, unless modified or further restrained by the subsequent 
articles.—the art. 3164, relied on by the appellee, is as fol- 
lows: ‘The costs for affixing seals and making inventories 
for the better preservation of the debtor’s property; those 
which occur in cases of failure or cession of property for 
the general benefit of creditors, such as fees to lawyers 
appointed by the court to represent absent creditors, com- 
missions to syndics; and finally, costs incurred for the 
administration of estates, which are either vacant or be- 
longing to absent heirs, ENJOY THE PRIVILEGES ESTABLISHED 
IN FAVOR OF LAW cHaRGEs:’’—And it is urged that this last 
article shows the restricted sense of the privilege granted by 
the preceding ones; we think differently; it seems to us that 
this art. 3164, far from restricting the privilege, has been 
passed for the purpose of extending it to such claims as would 
not be comprised in the general definition of law charges 
given by the art. 3162, as most of. those claims have nothing 
to do with the prosecution of suits before the courts, and 
relate more particularly to the costs incurred in such estates 
as are administered for the benefit of a concurso of creditors. 
This art. does not say that the costs therein mentioned shall be 
the only costs entitled to enjoy the right of privilege establish- 
ed in favor of law charges or judicial expenses, and in our 
opinion it would be absurd to give it such construction as to 


defeat the right recognized by the provisions contained in the 
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two previous articles. Besides, this is also sufficiently ex- Easrsax Dis. 
; tt Bt ebruary, 1 
plained by the art. 3165; from which it is clear, under the rs 


well known rule “exclusio unius est inclusio alterius,’’ - that — 
the creditor is entitled to enjoy the privilege, when the costs POUL. 
which he claims, are taxed costs, or are included among those Under the 
: : ; ss) Louisiana Code, 
mentioned in the preceding articles. law charges are 
defined to be 


It is therefore ordered, adjudged and decreed that the judg- (rin : curred 


ment of the District Court be annulled, avoided and reversed; im court in the 
prosecution of a 


that the opposition filed by G. Giordano to the tableau of dis- sult, ss be paid 
tribution filed by the syndic be maintained, so far as he claims = P| 


to be placed on the said tableau as a privileged creditor for a gona 


the faxed costs therein mentioned, and that the said tableau ese when the 
costs, he claims 


be amended accordingly, the costs in both courts to be borne are taxed costs; 
; whether ina suit 
by the insolvent estate. previously to, or 
in the concurso, 
against the in- 
solvent debtor’s 

-estate. 











NEILSON vss POOL. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH OF 
IBERVILLE, THE JUDGE OF THE SECOND DISTRICT PRESIDING: 


Where the petition alleges “the defendant is taking off his crop,” and the affi- 
davit declares all the facts in the petition to “ be true;” “that the defendant is 
reputed insolvent and unable to pay his debts,” it is sufficient to support the 
sequestration of his crop. 

The petition and prayer for a sequestration and for judgment on the note when 
it becomes due, may be considered a conservatory measure; and the filing of 
an amended petition after the note is actually due, with a prayer for judgment, 
be taken as the inception of the suit. 


This is an action on a promissory noté. The note of de- 
fendant became due on the Ist December, 1839, and suit was 
27 VOL. XVII. 
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commenced the 3d September preceding. The plaintiff al- 
leges in his petition that the note was given for the balance 
due him on a settlement for his wages as an overseer, with a 
mortgage and privilege on the growing crop; that the defen- 
dant he fears and verily believes intends to send off the cotton 
cropas fast as itis picked, out of the jurisdiction of the court and 
dispose of it during the pendency of this suit: wherefore he 
prays that the crop of cotton then growing and being picked 
out be sequestered and that he have judgment for the amount 
of his said note, when it becomes due, together with his lien or 
privilege of on said cotton. 

On the Ist of February, 1840, a supplemental petition was 
filed setting out the same facts and containing the same allega- 
tions, except as to the sequestration, which had been already 
obtained, praying for judgment on the note, with a privilege 
or lien on the cotton and that it be sold to satisfy said judg- 
ment. 

The plaintiff declares in his affidavit for a sequestration that 
the facts and allegations in the petition are true; that he fears 
and believes the defendant will remove his cotton crop from the 
jurisdiction of the court and out of the State before his debt be- 
comes due ; and deprive him of the only security he has for the 
payment of his debt, as he is reputedto be insolvent and una- 
ble to pay his debts. 

There was judgment by default duly taken and rendered on 
these petitions, but before final judgment the defendant filed 
his answer. He avers the suit was prematurely brought be- 
fore the note became due and payable; that the affidavit is 
insufficient, inasmuch as it shows no cause for a sequestration ; 
that he has shown no just cause to suspect that defendant would 
remove the cotton crop on which the privilege is claimed, but 
was actuated by malicious feeling with a view to injure and 


cause the defendant damage. He further avers that the two © 


petitions filed are in the nature of two suits for the same debt ; 


that the supplemental petition was filed without leave of the 


ee 


nly” ~ 
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court or consent, and is an original petition which should be Easrznw Dre. 


dismissed, because two suits cannot be pending at the same 
time, that no cause of action existed on the 3d September when 
the first petition was filed, and that he is not, nor was not liable 
in that suit. He therefore prays that these suits be dismissed ; 
that he have judgment in reconvention for the wrongful suing 
out of the sequestration in the sum of $200 special damages, 
and $800 general damages, &c. 

Upon these pleadings and issues the case was tried. 

The note, and an act of mortgage which had been drawn up 
and signed, giving a mortgage on the crop te secure the pay- 
ment of the note, were offered in evidence. . 

It was shown that when the note became due, payment was 
demanded at the Union Bank, and it was duly protested for 
non-payment. 

There was judgment for the plaintiff and the defendant ap- 
pealed. 


Edwards, for the plaintiff. 


Ives, contra. 


Martin, J. delivered the opinion of the court. 


This is an action against the maker of a promissory note 
given for overseer’s wages, secured by a special mortgage 


attempted to be given on the growing crop of the defendant. — 


The note is payable on the first of December, 1839, at the 
Union Bank in Plaquemine. Suit was instituted the 3d Sep- 
tember, 1839, and the crop sequestered on the affidavit of the 
plaintiff, that the defendant was about to gather and remove it 
beyond the jurisdiction of the court and beyond the limits 
of the state. He prays for judgment on the note as soon as it 
becomes due, and that his sequestration be maintained. 

On the 7th February, 1840, an amended petition was filed, 
including the note and debt first sued on, and judgment is 
prayed thereon. Judgment by default was taken on the ori- 


February, 1841. 


NEILSON 
v8. 
POOL, 
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Eastern Drs. ginal and amended petition, and was afterwards set aside on 


February, 1841- answer filed. 
gl The defendant avers that the suit is premature, having been 


POOL. instituted three months before the note became due; and the 
amended petition is in the nature of a second suit for the same 
debt, instituted during the pendency of the first and cannot 
be maintained. He avers that he has sustained damages in 
consequence of the suing out of the sequestration, which he 
expressly charges to have been illegally done and without 
cause. He prays that the suit be dismissed and that he have 
judgment for damages and his costs. 

There was judgment for the plaintiff on these pleadings, 
and the defendant appealed. 


Where the It does not appear that the sequestration was improperly 
petition alleges eee ee ‘ 
“the defendant granted. The objection to it is that the affidavit does not 
is taking off hi ' ali ' ; 
ee? ead the State the facts on which the plaintiff grounds his apprehension 


affidavitdeclares that the defendant will remove the cotton from the jurisdiction 
all the facts in 


the petition “to of the court and the state. 

be evel “ that 

the defendant is ts 5 ‘ 

pedo ae noe The petition antes that the defendant is taking off ‘the crop, 
a and — ‘‘and the affidavit declares all the facts mentioned in the pe- 
Oo pa is |. ; 

debts,” itis suf tition are true. It further states that the defendant is reputed 


ficient t ; ; 
sonihe ple insolvent and unable to pay his debts.”” These are the facts 


gy of his presented as creating the apprehension which induced the 


plaintiff to avail himself of the sequestration. It is not pre- 


ane ae tended that they are untrue. The affidavit is therefore 
a uestration sy fficient. 

and for judg- ce ae . 
mentonthe note The original suit in this case was commenced by an appli- 
when it becomes ; ; 

due,may becon- Cation for an order of sequestration, three months before the 


sidered a con- . 
servatory mea- debt became due, but the note was annexed and judgment 


fling — — prayed for, when it actually became due. 

amended ~ The supplemental petition filed after the note was really 
tion after the ps a z 
note is actually due, may well be considered as the inception of the suit; as 
Be the first petition contained only the application and grounds 
ment be ta- ° ° 
onl for a conservatory measure. Code of Practice, article 208. 


tion of the suit. Williams vs, Duer, 14 La, Reports, 531. 
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, On the trial, the note was produced and proved to have been Easrznw Dis. 
- a 4 March, 1841, 
given for the amount due the plaintiff, for his wages as an —___"’_*_ 
overseer of the defendant, in making the crop then growing *°W*E™T Al 
and about being gathered. The property sequestered was 0’connon: 

part of this crop on the defendant’s plantation. 
It is therefore ordered, adjudged and decreed that the judg- 


ment of the District Court be affirmed with costs. 


FLOWER Et Al. vs. O°CONNOR. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF WEST 


FELICIANA, JUDGE MORGAN THEN JUDGE OF THE DISTRICT, PRESIDING. 


Where it is established that the defendant has been judicially notified of the 
titles or claim which is the foundation of the demand for the whole of the 
property or debt, so as to acquire a sufficient knowledge of the rights, sought 
to be enforced against him there results a legal interruption of prescription 
in favor of those to whom such rights belong. 

So where suit is brought on a promissory note by D. F. as the surviving partner 
of the commercial firm of D. B, F. & Co., who was non suited, yet it being 
for the whole amount of the claim or note, caused such an interruption in 
favor of the plaintiffs or firm, as to destroy the defendant’s plea of preserip- 
tion. 

This is a suit instituted the 27th November, 1837, by the 
surviving partners, and the heirs and legal representatives of 
the deceased ones, lately composing the commercial firm of 
D..B. Finley & Co., on a promissory note executed the 10th 
June, 1818, by Bell & Finley, payable to the said firm of D. 
B. Finley & Co., the 10th March, 1821. The plaintiffs al- 

lege that Mrs. Rachel O’Connor is liable and bound to pay 
said note which was given for four thousand nine hundred 
and forty-four dollars and eighty-nine cents; because, after the 


\ dissolution of the partnership between Bell & Finley, the 
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Eastern Dis.former assumed and became bound for all the partnership 


March, 1841. 


debts, and having died the defendant, his mother accepted his 


FLOWERET Ale succession with the benefit of inventory, but received pro- 


vs. 
o’CONNOR, 


perty belonging thereto which she appropriated to her own 
use, abundantly sufficient to pay the debts. That his mother 
being the sole heir of said Stephen Bell, receiving and ap- 
propriating his estate to her own use, is liable for the debts. 
The plaintiffs pray judgment for the amount of the note 
sued on. 

The defendant denied specially the authority of the plain- 
tiffs to institute suit; and pleaded a general denial to all the 
allegations in the petition; and also pleaded the prescription 
of five and ten years. 

Upon these pleadings and issues the cause was tried. 


The plaintiffs offered the probate proceedings in the estates 
of the deceased partners and the authority of their heirs and 
legal representatives to sue, in evidence. The record and 
proceedings of a suit instituted inthe month of April, 1827, by 
David Flower, as surviving partner of the late commercial 
firm of D. B. Finley & Co., against the same defendant on 
this note was also offered in evidence, in support of the plea of 
prescription. This case finally terminated in the Supreme 
Court in August, 1834, in a judgment of non-suit, Subse- 
quently, as it appears, the same action was re-commenced by 
all the partners and representatives of the deceased partners, 
and in all other respects in the same form. 

There was evidence of the defendant’s liability for her son’s 
debts, who was one of the makers of the note sued on. 

The District Judge was of opinion that there was not an in- 
terruption of prescription in the former suit, to destroy that plea 
in the present. There was judgment for the defendant and the 
plaintiffs appealed. 


Bullard §& Thomas, for the plaintiffs. 
Turner, R. N. & A. N. Ogden, for the defendant. 
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Simon, J. delivered the opinion of the court. rm ome : pu. 


This is an action instituted on a note of hand, dated 10th of joven xr an 


June, 1818, drawn by Bell & Finley, and made payable on the 
10th of March, 1821, to the order of the late commercial firm of 
D. B. Finley & Co., composed of David B. and Michael L. 
Finley and of William and David Flower. Defendant, who is 
sued as the only heir of her deceased son, Stephen Bell, denies 
plaintiffs’ authority and capacity to bring this suit, pleads the 
general issue, and avers that plaintiffs’ demand is barred by 
the prescriptions of five and ten years. This peremptory ex- 
ception was sustained by the lower court, who rendered judg- 
ment thereon in favor of the defendant, and the plaintiffs 
appealed. 

The evidence shows that in April 1827, a suit was brought 
against the present defendant, by David Flower, as surviving 
partner of the late commercial firm of D. B. Finley §& Co., 
for the use of W. & D. Flower, to recover from her as the 
heir of her deceased son, the amount of the same note sued on 
in this action, together with the balance of an account current, 
forming together a sum of $6336,86; and that in August, 
1834, a judgment was rendered by this court in favor of said 
defendant against David Flower as in case of a non suit. 
See 7 La. Rep. 194. The present action was instituted on 
the 20th of November, 1837. 

Defendant’s plea of prescription is met by the plaintiffs who 
contend that the suit brought by David Flower, as surviving 
partner, and for the use of W. and D. Flower, must have 
the effect of interrupting the prescription; that the parties 
plaintiffs to said suit, were substantially, though not identically 
the same ; but were exercising the same right by virtue of the 
same cause of action, and that therefore, though the first suit 
was dismissed for want of right in the plaintiff to institute the 
action in that form, it should yet work a legal interruption. 

On the other hand, defendant insists that the first suit cannot 
benefit the plaintiffs in this action, so as to cause an interrup- 


v8. 
o’CONNOR, 
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Easterx Drs. tion of the prescription in their favor, as the former suit was 


March, 1841. 


FLOWER ET AL. 
v8. 
O'CONNOR: 





instituted by a surviving partner who did not possess the right 
of suing for the partnership debts; that the maxim of law 
‘a persona ad personam non fit interruptio active nec passi- 
va,” is particularly applicable to the present case, and he 
relies on the authority of Troplong Vol. 2. Nos. 627 and 657, 
to show that the obligation sued on had been extinguished 
or released by prescription long before the date of this action ; 
which prescription his client has acquired against all the plain- 


9 


tiffs ; and if not against all, at least against those who were not 
parties to the former suit. 


It is a well settled doctrine in our jurisprudence that one of 
the modes of interrupting prescription is by citing the posses- 
sor or debtor before a court of justice; that it matters not 
whether the suit is brought before a court of competent jurisdic- 
tion or not; that prescription is interrupted by a suit, though 
the plaintiff therein be nonsuited; that a mistake ought not to 
destroy the effect of such suit, when the error occurs in the 
manner of prosecuting it, in consequence of which it may be 
dismissed; and that the same rules which on this special sub- 
ject, govern in cases of prescription by which property is ac- 
quired, are also applicable to the prescription liberandi causa. 
La. Code, articles 3484, 3516 and 3517. Chretien vs. 
Theard, 2 Martin, N. S., 582. Prall vs. Peet’s curator, 
3 La. Rep., 274. 4 Idem, 152. 4 Idem, 418. 12 Idem, 530. 
There would then be no doubt, if the first action had been 
instituted in the names of all the partners of the late firm of 
D. B. Finley & Co., or of their representatives ; as the pre- 
scription would clearly be interrupted. 

But the question which is now submitted to our consideration 
arises from the legal maxim above quoted and relied on by de- 
fendant’s counsel, and we are ready to admit that it is not 
free from difficulty: ‘ Lorsqu’on demande,” says Troplong, 
prescription, Vol. 2, No. 627, si les effets de la prescription 
obtenue contre une personne, doivent s’étendre a d'autres, il 
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faut nécessairement distinguer la qualité des obligations. Easrznw Drs, 


Il y en a de principales, il y en a d’accessoires § celles qui 


March, 1841. 
SSS 


—_ : . — FLOWER ET Ati 
sont principales envers chaque obligé, donnent lieu a autant ~! 


de prescriptions principales qu’il y ade personnes, et ce qui 
a été prescrit au profit de l'un ou contre Pun, ne s’étend 
pas aux autres :’’—Thence, the maxim “a persona ad per- 
sonam non fit interruptio.” This maxim establishes a 
general rule, to which there are many exceptions which the 
author proceeds to examine. In No. 649, he says: ‘‘L’inter- 
ruption faite pour Tun des cohéritiers ne profite pas aux 
autres. Chacun agit dans un intérét distinct ;”? but the rule 
appears to be more clearly illustrated with regard to the 
question under consideration, in No. 652, in these words: 


“Lorsque le propriétaire, pour partie d’un héritage, a donné 


une demande en revendication POUR LA PART QUI LUI EN 
APPARTIENT contre un possesseur qui la détient pour le total, 
cette demande n’interrompt la possession que PouR LA PART 
du demandeur.” This is also the doctrine entertained by 
Pothier in his traité des prescriptions No. 54, from which it 
necessarily results that the rule or maxim is properly and 
particularly applicable to cases in which the obligation is “prin- 
cipale envers chaque obligé,”’ so as to be made the subject of 
a distinct demand against each of the co-obligors for his por- 
tion; or when the demand has been instituted by one of the 
co-proprietors or co-obligees for his share of the property or 
of the debt, a part of which is the object of the action. 

But in this case, the suit was brought by one of the co-ob- 
ligees, that is to say: by one of the members of a late firm as 
surviving partner, §c.; not for his own individual share, but 
for the whole amount of the debt due to the partnership, and 
for the benefit of all the members thereof; he took upon him- 
self to act as their negotiorum gestor, and had the partnership 
been yet in existence, we are not ready to say that this would 
not have been sufficient to bring the case within the sixth 
exception examined by 7roplong, No. 643, in which he says: 
28 VOL. XVII. 


O’CONNOR. 
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March, 1841. 


supposer que celui qui a interrompu a agi non seulement 


FLOWER ET Al dans son propre intérét, mais encore comme mandataire 


o°CONNOR. 


d’une autre personne qui lui a donné pouvoir tacite.”—As in 
such case, it might be fairly supposed that the suing partner, 
being in possession of the obligation, was acting as the tacit 
agent of the firm; particularly as this circumstance would 
give him aright to receive and even to enforce the payment 
of the obligation: Duranton, Vol. 11, No. 166. Pardessus, 
droit commercial No. 181, and such suit brought under such 
circumstances would undoubtedly operate an interruption of 
the prescription in favor of all the co-obligees. 

The difference however in the present instance, is that the 
action was instituted by a surviving partner after the dissolu- 
tion of the partnership, and at a time when he had no right to 
sue for or receive partnership debts, without being authorized 
by the court of probates, and when he could not act any 
further as the agent or negotiorum gestor of a firm which had 
ceased to exist. 3 La. Rep. 357.—7 Idem 194. 

We are satisfied however, after having bestowed on this 
question all the attention which its importance requires, that 
though David Flower could not maintain the action in his 
individual name, the fact of its having been instituted for the 
whole amount of the note, must take it out of the general 
application of the legal maxim relied on by the defendant; 
and we base our opinion on the authority of Pothier, Loco ci- 
tato, who goes on to say: Si par la communication que le 
possesseur a eue des titres du demandeur, qui sont des titres 
COMMUNS A CE DEMANDEUR ET A SES CO-PROPRIETAIRES, Jedit 
possesseur a été,instruit du droit de propriété qu’ont lesdits 
co-propriétaires ; cette circonstance, &c. &c., interrompt aussi 
et arréte le cours de la prescription pour les parts desdits 
co-propriétaires.””—‘C’est pourquoi, lorsque par la suite, les- 
dits propriétaires donneront demande contre ce possesseur 
pour leurs parts; s’il leur oppose qu’il a accompli le tems de 
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la prescription pour ces parts avant leur demande, ils seront.Eastzam Dis. 
bien fondés a lui répondre, qwil n’a pas accompli la ae. - 
prescription, et qu'elle a été interrompu par la connaissance "OW" ET At 
de leur droit qu’il a acquise par les titres qui lui ont été o’comnon. 
communiqués dans le proces quwil a eu, sur la premiere 

demande qui a été donnée contre lui.” It is clear from this 

doctrine of Pothier, that in order to determine the effect and 

extent of a legal interruption, we must enquire more parti- 

cularly into the object and cause of the action, than into the 


right of the plaintiff, the manner in which it is prosecuted and Where itis 
the competency of the court in which it is instituted; and the delewtant 
endeavour to ascertain how far the knowledge of the titles on has been judici- 
ally notified of 


which the action is founded, has been brought home to the the titles or 
RE Ee : claim which is 
defendant by the judicial demand; and we do not hesitate to the foudnation of 


conclude that, if it be established that the defendant has been o mr pe be 


judicially notified of the titles which are the foundation of the Property oF 
ebt, so as to ac- 


demand for the whole of the property or of the debt, so as to quire a suffici- 
: ; : ; ent knowledge 
acquire a sufficient knowledge of the rights which are sought of the rights, 


to be enforced against him by a suit, there results from said get 


i i i i : him, there re- 
suit a legal interruption in favor of those to whom such rights 310 0) pti 


may belong. This seems also to be the true spirit of our law ‘erruption of 


; ; P scription - 
on this subject, as from the expressions of the art. 3484 of the favor of those 

ana ‘ ° P to whom such 
Louisiana Code, to wit: ‘‘a legal interruption takes place, rights belong. 


when the possessor has been cited to appear before a court go where suit 
of justice, on account either of the property or of the pos- a 
session 3” the law appears to contemplate that the object and 9Y i F. as the 


cause of the action, ought to be the principal criterions which “er of the com- 
A mercial firm of 

should be resorted to for the purpose of ascertaining the fact D. B. F.& Co., 
at £ the i ; Iti f sudicial “"?..”™_, 
and the extent of the interruption resulting from a judicial suited, yet it 
being for the 
whole amount 


We are therefore of opinion that the suit instituted by David set - “oes 


Flower for the whole amount of the claim now set up by plain- S¥¢h_a”_ inter- 

‘ . oe ruption in favor 

tiffs, has caused such an interruption in favor of all said plain- of the plaintiffs 

; ’ wiles or firm, as to 

tiffs as to destroy the defendant’s plea of prescription, and that destroy the de- 
. . . . . . fendant’ 

the District Judge erred in sustaining said plea. Sneutedea 





demand. 
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Eastern Dis. On the merits, we think plaintiffs have sufficiently and sa- 


LAVERGNE’S 
HEIRS 
v8. 
ELKINS’ HEIRS. 


March, 1841. 


tisfactorily established their demand against the defendant, who, 
according to the evidence, is bound, as the only heir of her de- 
ceased son, to pay the debts of his succession; and our judg- 
ment must be in their favor for the amount claimed in their pe- 
tition. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court be annulled, avoided and reversed ; 
and this court proceeding to render such judgment as should 
have been given in the court below, it is ordered, adjudged and 
decreéd that the plaintiffs do recover of the defendant the sum 
of four thousand nine hundred and forty-four dollars and eighty- 
nine cents, with six per cent. interest per annum thereon from 
judicial demand until paid, with costs in both courts. 


ee 


LAVERGNE’S HEIRS vs. ELKINS’ HEIRS, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Delivery of the original is not of the essence of a grant, patent, or commission, al- 
though the delivery of the thing granted is essential to the validity of the grant, 
It is not indispensable that the evidence of title should be delivered to the 
grantee. 

If it appears the original grant was never delivered, a copy or the record of i, 
may be given in evidence. 

A grant which was complete under the Freneh or Spanish governments of Louis- 
iana, required no confirmation to give it validity under ours. 


So a Spanish grant made to the ancestor of the plaintiffs in 1771 of land, and found 
only in the book of grants, deposited in the Land Office, is held to be sufficient 
evidence of title. 


Possession of the United States to a piece of land cannot avail the party on his 


plea of prescription, when there is evidence in the public records that the title 
wap in the plaintiff before the treaty of session, 
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This is a petitory action, instituted by the heirs of their Eastern Drs. 
March, 1841. 
grandfather, Jean Lavergne, to recover a small tract of land ————__. 
lying on the shore of Lake Pontchartrain, near the mouth of ar city 
the Bayou St. John, in the possession and claimed by the heirs vs. 2. 
. ELKINS’ HEIRS. 
of the late Harvey Elkins. 
The plaintiffs allege that their grandfather, Jean Lavergne, 
obtained on the Ist of August, 1771, from Don Louis Unzaga 
y Amezaga, Spanish governor of the province of Louisiana, 
a grant or concession of land near the mouth of Bayou St. Jean, 
on Lake Pontchartrain, bounded on one side by the lands 
of the Post of Bayou St. John; on the other by lands of one 
Bellegarde, and on the third side by Lake Pontchartrain, form- 
ing a triangle. 
They further show that Jean Lavergne died shortly after said 
grant, leaving an only son and heir, Nicholas Lavergne, their 
father, then very young; that said property has never been 
sold or alienated, but has continued to be the property of the 
original grantee and his heirs ; that Harvey Elkins took pos- 
session of this land in his lifetime under a pretended sale from 
the Secretary of War, and held it until his death in 1834, when 
by the provisions of his will it was bequeathed to S. Elkins, 
his nephew, who also died the next year, and it is now claimed 
by his heirs and legal representatives who refused to give it up. 
They pray judgment decreeing them to be the true owners, 
and that they be put in possession thereof. 
The defendants by their agent pleaded a general denial, and 
4 aver that they hold under the title acquired by Harvey Elkins, 
who purchased from the government of the United States, 
through the Secretary of War; that said sale was made in Au- 
gust, 1831, under an act of Congress, authorising the Secreta- 
ry of War to dispose of certain sites and fortifications, the pro- 
perty of the government. They further aver that they and 
those under whom they claim, have been in uninterrupted pos- 
session of the property now in dispute since the year 1823; 
\ wherefore they plead the prescription applicable to such cases. 








; 
j 
| 
} 
; 
j 
i 


a cesar 


tn 
CY ie NO 


id 
# 
tal 
iF 
4 


222 


Eastern Dts. 
March, 1841. 


LAVERGNE’S 
HEIRS 
v8. 
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Upon these pleadings and issues the case was tried. 

The plaintiffs, after accounting for the absence of the grant 
to their ancestor, produced the original book of Spanish grants 
from the land office in New Orleans in support of their original 
title. In this book there is contained and recorded a complete 
grant of land to their ancestor, Jean Lavergne, bearing date in 
1771, by Unzaga, then Governor of the Province of Louisiana, 
but the grant is not signed. They also produced evidence of 
their descent from Jean Lavergne ; which is no longer contest- 
ed; the locus in quo was admitted, and the remaining and sole 
question is the validity of the grant. . 

The defendants ancestor, Harvey Elkins, only purchased the 
site of the ancient fortification or Fort St. John from the Secre- 
tary of War; which is not claimed by the plaintiffs. The 
locus in quo lies adjacent to it. 

There was judgment for the plaintiffs and the defendants ap- 
pealed. 


L. Janin, for the plaintiffs: 

1. The loss of the original grant has been sufficiently 
accounted for to admit a copy taken from the records of com- 
plete grants in the land office at New-Orleans, 7 Martin N. 
S 550. 7 Peters 99. 1 Starke 349, 354.—Jackson & Frier, 
16 Johnson’s Rep. 196, 10 Johnson 376. 5 Massachusetts 
101. Roscoe p.3and 4. 6 Peters 363. 12 Jdem 654. 

2. The copy of the grant is objected to, because the Gov- 
ernor’s signature is not copied on it. But it is duly attested 
by the Register as having been taken from the original re- 
cords, the court will take judicial cognizance, of the manner 
in which they were kept, it was admitted in the court below 
(see the judgment of the District Court,) that generally the 
signature and the heading of its patents were not copied into 
the record book, and were the case different the burthen of 
proof would be upon the defendants. Cowan & Hill’s edition 
of Philip’s Evid. vol. 3, p. 1163. 10 Wendell’s Rep. 654. 
4 Bibb’s Rep. 406. 7 Peters 85. 
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8. The records of concessions in the land office at New Eastern Dis. 


Orleans were delivered to the American authorities on the 
transfer of Louisiana, and were always considered as indis- 
putable evidence of the grants therein contained. The re- 
corded grant was by law complete evidence of title. Act of 
March 2, 1805, (Land laws 520,) 6 Peters 725. American 
State Papers, Public Laws, vol. 3, p. 401, 407, (Nos. 8, 2, 3,) 
p- 172 and 249. 2 Birchard’s collection, 669. 

4. It is objected that the grant was not offered for confirma- 
tion. But this was a complete grant anterior to 1800, and 
required no confirmation. It was not necessary to file it, and 
the land officers were bound to confirm it without any applica- 
tion, because it was on record. Act of March 2, 1805, Sec. 4. 
(1 Land laws, 519.) See also 1 Land laws, p. 549. 2 Bir- 
chard, 667, 717. American State Papers, Public Laws, vol. 
3, p. 402, No. 3. 

5. It is said that the grant was forfeited because the land 
was not inhabited, and O’Reilly’s regulations are referred to. 
2 Land laws, 204. But they applied only to the Lieutenant 
Governor, and were expressly confined to certain districts, 
which do not include the shores of Lake Pontchartrain. Dis- 
regarding for a moment the proof of inhabitancy contained in 
the evidence of Delassize, and the nature of the land (all 
swamp,) it is a sufficient answer that no condition was insert- 
ed in the grant, and the power of Governor Unzaga cannot 
be questioned. 12 Peters, 438. Asa matter of general in- 
terest, though unnecessary in the present case, the following 
references will show how little it was the practice either of 
the Spanish or the American governments to insist regularly 
on the performance of conditions which were expressly in- 
serted in order of survey. 

2 Public Lands, 259, Nos. 3, 6, 10, 11, 12. Vol. 3, p. 577, 
claims, 5, 6, '7, 8,9, 10, &c. Ibid. p- 171 and 172, and 249. 
Vol. 4, p. 310. Vol. 5, p. 704, 705 and 706. Vol. 1, p- 232. 
10 Peters, 322. 


March, 1841. 
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6. A complete grant severs the property from the domain, 
and neither requires a confirmation nor can it be forfeited. 2 
White’s Recop. 234. (Morales’ Reg. No. 20.) 5 Martin 
Rep. 653. 5 Martin N.S. 35. 9 Martin Rep. 181. 9 Pe- 
ters 933. 7 Idem 88. 5 Public Lands 704, 5. 5 American 
Law Journal 22. 

7. The forfeiture spoken of in acts of Congress refers ex- 
pressly only to incomplete grants. 1 Land laws, 518, Sec. 4. 
Ibid. p. 633, Sec. 1, p. 651, 778, $23. 


J. Slidell § Eustis, for the defendants and appellants, ex- 
cepted to the plaintiffs right to recover on the evidence, and 
contended that the certified copy of the pretended grant from 
the book of grants in the Land Office should not be received 
or admitted in evidence because the absence of the original has 
not been sufficiently accounted for, and no proof has been 
made that the pretended grantee ever possessed the alleged 
original. 

2. The paper purporting to be a certified copy does not show 
that the original had ever been signed by the Spanish Gover. 
nor, Unzaga, or sealed, when the laws and regulations of the 
Spanish government respecting the granting of the public do- 
main, required that all grants should be signed by the Gover- 
nor and his official seal annexed. 

3. This said certified copy of the pretended grant as well as 
all the testimony offered in support of the plaintiffs claim 
should have been rejected by the court, because the claim of 
plaintiffs had never been presented to the proper officers of the 
United States for confirmation until a period long subsequent 
to the sale made by the United States to the defendants. 


Garland, J. delivered the opinion of the court: 


The plaintiffs claim a tract of land lying on the Lake Pont- 
chartrain, at the mouth of the bayou St. John, having a front 
of three arpents, ten toises and two feet, with a depth of fif- 
teen arpents, eleven toises and three inches in depth, which 
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they say was granted to Jean Lavergne, their paternal grand- saree : pe. 
father, by Unzaga, Governor of the province of Louisiana, on ——————. 
the Ist of August, 1771, which they allege is in possession of —" 
the defendants. The latter claim the premises under a sale —_— = 
made by the Secretary of War in the month of August, 1831, 
under the provisions of an act of Congress, entitled ‘ an act 
authorizing the sale of certain military sites,” approved March 
3d, 1819; by which that officer was authorized to sell such mi- 
litary sites belonging to the United States, as have been found, 
or may become useless. They allege the premises made the 
site of Fort St. John, and were properly sold: They further 
plead the prescription of ten, twenty and thirty years. 
The title under which the plaintiffs claim, describes the land 
as bounded on one side by the land of the Post of the Bayou 
St. John, (lindado por un costada con tierras del puesto, &c.) 
The witnesses describe the site of the fort as a “mound or 
elevation made by the Spanish government to build a fort on’’ 
the extent of which was not more than one hundred and 
twenty feet, fronting the bayou, running back seventy or eighty 
feet, the foundations of which are (or were a short time since) 
existing, and further that ‘all that belonged to the fort was 
within the walls.” The land in controversy, appears to be 





very low and subject to inundation, and other tracts belonging to 
individuals are contiguous. Harvey Elkins, under whom the 
defendants claim, took possession of the site of the fort in 1823, 
but by what authority is not shown. 

The evidence satisfies us of the existence of Jean Lavergne, 
his death in 1774, and that the plaintiffs are his grand-children, 
and one of the witnesses (Delassise) says he “knew a man 
named Lavergne, living in the vicinity of the fort, but does 
not recollect his sir-name,” but it does not appear he was on 
the premises or that the plaintiffs have been since his death. 

On the trial, the plaintiffs did not offer the original patent in 
evidence, but proved there had been two extensive fires in 
New Orleans where their ancestor formerly resided, that dili- 

29 VOL. XVII. 
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Eastern Dis. gent search had been made for it among the papers of the 


March, 1841. ; i . ‘ : 
ne ieanihy without success, and also filed their affidavit stating the 


mavenoxe’s loss of it, or the strong probability of its being lost. The 


v8. plaintiffs then offered in evidence, a copy from a book or re- 
ELKINS’ HEIRS: 


gister of original concessions and complete grants in the office 


of the Register of the Land Office in New Orleans, which that 
officer certifies was taken from the records in his possession 
and formed a part of the archives of his office, by which the 
land in controversy was granted to Jean Lavergne in 1771. 
To the reception of this document as evidence the defendants 
objected: 

Ist. Because the absence of the original had not been suffi- 
ciently accounted for, and further that no proof had been made 
that the pretended grantee ever possessed the original. 

2d. Because from the copy it appears the original was not 
signed by Governor Unzaga nor did it bear the seal of the 
provincial government, which the law required all grants of the 
public domain should have. 

3d. Because the claim of the plaintiffs and the testimony in 
support of it, had never been presented to the proper officers 
of the United States for recognition, until a period subsequent 
to the sale by the Secretary of War to Harvey Elkins, under 
whom the defendants claim the property. 

Before proceeding to the consideration of these points, we 
must remark, that it is not extending entire justice to the judge 
of the court below, to permit evidence to be submitted for his 
consideration, under an agreement between the parties, that 
objections may be subsequently taken on the appeal, to its ad- 
missibility ; and we should not feel disposed to consider the 
exceptions filed by the defendants in this court, if it were not, 
that we can examine the law of the case nearly as well as if 


the points were presented in the regular mode. But the proper 
course is, to present all objections to the competency of wit- 
nesses and admissibility of evidence to the court that tries the 
case originally, and if it errs, it will be our duty to correct the 
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error. We are indifferent as to the form of exceptions, but Easrsey : Du. 

require all the points raised to be submitted for decision before ———_— 
b 

they are presented to us. a. 


The latter part of the first exception seems to present itself , eins? ‘mzims. 
for consideration first, because if the grantee never possessed 
the grant in fact or by legal intendment, it would be difficult to 
account for the absence of it, and would be a fruitless enquiry. 
It is here necessary to enquire whether there ever was a grant, 
upon which point, independent of the affidavit of the parties 
stating their belief of its having existed, we have had produced 
before us the original record of complete grants made by the 
Spanish Governors, in charge of the proper officer of the 
United States, who by law is the keeper of that description of 
the archives, obtained from the former sovereigns of the coun- 
try, in which we find a page bearing evident marks of antiquity, 
and on it, registered in form, a grant to a person bearing the 
name of the ancestor of the plaintiffs, for a small tract of land 
specifying the number of arpents, toises and feet in front and 
depth, with boundaries well known and established and not the 
least suspicion of fraud attached to it. Such evidence must go 





very far to prove the existence of a grant at some time. Then 
was it ever in the possession of the grantee? The appellants 
contend it was not, and that delivery is the essence of a grant. Delivery of 
If this proposition were true in all cases, it might be conclusive the original is 


not the essence 


in this, but we do not so understand the law. The delivery of of a grant, pa- 
. i ; i tent, or commis- 
the thing granted, is an essential to the validity of the grant, sion; although 
but we do not consider it indispensably necessary that the evi- the thing gran 
. : is essential to 
dence of title should be delivered to the party also. If such the validity of 
were the case a very large proportion of the titles to property the grant. It is 
: ‘ , : P not indispensa- 
in this State would be invalidated. [t is well known that the ble that the evi- 
a , P dence of title 
originals of most authentic acts never are delivered to the per- should be deli- 
sons who hold the property and remain forever in the offices of ml allies 
the notaries. that pass them. In the case of Marbury vs. Ma- 
dison, 1 Cranch, 138, which was elaborately argued and much 


considered, the Supreme Court of the United States held that 
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Eastern Dis.a commission is only evidence of an appointment and that a 
March, 1841. 
—__*___ delivery is not necessary to the validity of letters patent. It is 


TAyEnON's well known that the patents for land, issued by the General Go- 


vs. vernment, are in most instances transmitted by the proper offi- 


ELKINS’ HEIRS, . P : 
cer of the Treasury Department to the Registers in the diffe- 


rent States, for the purpose of being delivered to the proper 
parties. Many of these complete grants are not delivered for 
years and in some instances never. Yet it was never doubted 
the government was divested of all title, and the patent irre- 
vocable, unless for fraud. If a party in all cases, were held 
to prove that he had possessed an original title before he could 
give secondary evidence of it, in many cases it would work 
manifest injustice. It is sufficient in deriving title from the 
sovereign, to show the party is entitled to the evidence of the 
supreme will to obtain it, and if from circumstances it cannot 
be obtained in the most authentic form, the ends of justice are 
not to be defeated by excluding the next best mode. It cannot 
be doubted, that if Spain now held this country that the evi- 
dence offered would be good against the crown, and we shall 
hereafter show the United States are not invested with any 
more authority than the sovereign from whom Louisiana was 
acquired. 


If the grant never was delivered, we think the copy offered 


Pig it ariel or the record itself may properly be received. It now remains 


a was never tg consider whether if it were delivered, the evidence of loss is 
ivered, a co- 
Py or the record not sufficient to authorize the reception of the book or copy. 


ee le evi- It is here proper to remark, that every case of this description 
nial has to be decided on its own circumstances, and it is difficult to 


find precedents for all. The evidence shows us that Jean La- 
vergne, the grantee, died about three years after the grant. A 
man named Lavergne lived near the premises, if not on them. 
Nicholas Lavergne, the father of the plaintiffs, was a minor at 
the death of his father, he was the only child as it appears ; 
it is therefore highly probable the titles and papers belonging 
to his father’s estate went into the possession of some other 


a ae 


— 
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person or were deposited in some public office unknown to him. Eastern Dis. 
The practice of leaving title papers to lands in the possession aS 
of public officers under the Spanish Government is notorious, _——- 
many of which were taken from the country under the idea 09. 
they were private property. It is also shown there were at eet 
least two very destructive conflagrations in New Orleans and 

many public and private papers were lost or consumed. Search 

has been made in the Land Office to ascertain if the original 

was there, also among the papers of the ancestor of the plain- 

tiff, and there appears to be no place where the original can 

probably be found. Inthe absence of any motive which we 

can discover to suppress the original, we think enough is prov- 

ed to authorize the reception of the copy, notwithstanding the 

grounds stated in the first exception. But it must be remem- 

bered, that we consider there is a wide difference in the cases, 

where the contents of a lost original are endeavored to be 

proved by parol, and when its loss is to be supplied by a copy 

taken from a record not suspicious. In the former case, we 

should require much stronger evidence of the loss, than in the 

latter. 7 Peters, 77; 1 Starkie, 349, 354-5; Roscoe on Evi- 

dence, 3,4; 7 Martin, N.S., 550; 12 Peters, 654. 


The second ground of exception goes more directly to the 
effect of the document offered as evidence, than to its admissi- 
bility. Having decided that secondary evidence might be 
admitted, we must consider it when offered and give it the 
effect its weight deserves. This part of the case will be 
again recurred to. 


The third exception is based upon the provisions of the va- 
rious acts of Congress authorizing and requiring the different 
descriptions of claims to land derived from the French and 
Spanish governments to be presented to the officers appointed 
by that of the United States, for the purposes of recognition 
and confirmation. ‘The object of those laws was two-fold. In 
the first place, to ascertain the quantity of land granted and 
the description of the various tracts, to enable them to know 
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Eastern Dis what lands belonged to individuals or the government, and 
March, 1841. . ; 

__*_*_ secondly for the purpose of confirming to the claimants, such 
LAVERGNE’S titles as were imperfect and required further action on the part 


~ am of the public authorities to complete them. A grant which 
was complete under the French or Spanish government re- 

A grant which quired no confirmation to give it validity under ours. The 

oer = government of Spain recognized the perfect titles derived 
— pa from the French government which preceded it, and the 


ments of Louis- treaty which ceded Louisiana to the United States expressly 
jana, required 


rh ope guarantees to all the inhabitants equal rights and privileges 
tyunder ours, With other citizens and protects and maintains them in the en- 
joyment of their property. Art. 3 of the treaty of cession. 
Vol. 1, Land Laws p. 43. 9 Peters, 133. If there existed 
a doubt upon this point, the language used by the Secretary of 
the Treasury in his instructions to the Registers of the Land 
Office at New-Orleans and Opelousas, in the year 1805, would 
remove it. The two letters are nearly the same. He says 
‘‘for the present, I will call your attention only to one part 
of the law.” (Meaning the act of Congress of March 2, 1805) 
“It is enacted by the 4th Section, that persons claiming lands 
by virtue of legal French or Spanish grants, made before the 
Ist. of October, 1800, may file a notice of their claim with the 
Register; but that persons claiming either under the two first 
Sections of the Act, or under incomplete titles, shall do it 
under penalty of their claim being forever barred. You will 
perceive that the distinction is drawn from the different nature 
of the claims; that the first species is considered as already 
established, and not wanting any confirmation from the gov- 
ernment of the United States; but it is necessary that the 
people should be also made to understand it; that they should 
know it is not intended to disturb their rights, founded on 
legal grants, and that the object of the first paragraph, is 
merely to enable them to have their grants recorded in an 
American office, if they shall think it expedient, and to pre- 
vent the possibility of the United States selling through mis- 
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take, lands which have already been legally granted.” Laws, Easrerx Dis. 


opinions and instructions relative to the Public Lands,—Part 
2, p. 667—S8—It is impossible to mistake language like this, 
or to pervert its meaning; and it explodes the idea that Con- 
gress ever intended the forfeiture of a complete title from the 
former sovereigns of Louisiana, merely because it was not 
presented for registry. 

The document in question is, we think, legal evidence, and 
we come now to the question of its legal effects. 

There has been produced to us a book purporting to be a 
register of complete grants of land made by the French and 
Spanish governors in Louisiana, which book is in the keep- 
ing of the Register of the Land Office in the City of New 
Orleans, and is proved to be a part of the archives thereof. 
As to its authenticity we have the internal evidence which 
the book itself contains. History and tradition inform us, 
such a record was kept, and although it may not contain a 
complete registry of all the grants made by the French and 
Spanish governors of the province of Louisiana, we are not 
aware that the genuineness of any recorded in it, has been 
questioned. In a letter written by Morales in 1797, we find 
in his descriptions of the mode titles to lands were obtained, 
he mentions, “the book of grants,’ in which he says the 
titles were ‘‘noted.”” Land Laws, vol. 2, p. 542. In another 
letter written by the same person to Governor Gayoso, dated 
March 2, 1799, he requests ‘the delivery of the registers of 
grants.”” Ibid. p. 550. The Secretary of the Treasury in his 
instruction to the agents of the government in the Territory 
of Orleans in 1805, speaks of these records and directs copies 
of them to be made and transmitted to him and to the Regis- 
ters in other land districts. Vide laws, opinions and instruc- 
tions relative to the Public Lands—part 2, p. 669. The act 
of Congress authorizing the board of commissioners to enquire 
into and report on land titles, mentions the evidence that 
“may be found of record on the public records of such 
grants.” Land Laws—vol. 1, p. 521. 


February, 1841. 
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LAVERGNE’S 
HEIRS 
v8. 
ELKINS’ HEIRS: 


CASES IN THE SUPREME COURT 


On the register so authenticated, we find tecorded a grant 
in the usual form to Jean Lavergne, for the land claimed, 
calling for specific and existing boundaries, a condition at- 
tached to it amounting to a servitude; other grants preceding 
and following it without any unusual space being left; the 
whole copied except the names of the Governor and Secretary 
at the bottom of it and the seal of office. The question is, 
does this give a title? . Morales in one of his letters—2 vol. 
Land Laws, 542, says, ‘‘in order to obtain lands from the Ex- 
chequer (fisco) the custom is still pursued, which prevailed 
when the French were masters of the country; except in so 
far as that government and the intendancy acted in concert; 
and no other form is or has been observed, than the presen- 
tation of a memorial by the petitioner, praying for a certain 
number of arpents and designating their location. In virtue 
of this, the Surveyor or Commandant of the Post, with the 
assistance of the neighbours, makes the survey; and if no 
objection be offered, puts the person in possession, and gives 
him the papers necessary for having his title drawn out :— 
This title is issued upon the strength of these papers, a mi- 
nute of it being preserved in the office in order that it be noted 
in the book of grants.” 


We cannot doubt, that this title would have been a good 
one under the Spanish government, and we do not believe its 
force and validity is impaired by the transfer of sovereignty 
from that government to ours. The property in the land 
was by it severed from the domain and heing once severed, 
cannot again be re-annexed to it, without some proceeding 
declaring the severance a nullity. Under the dominion of 
Spain a mode was prescribed by which titles made on condi- 
tions were to be annulled, if they were not performed, but no 
evidence is produced of any such proceeding. It is not suf- 
ficient to deny that the regulations of O’Reilly, Gayoso, or 
Morales were not complied with, to put the holder of a 
complete grant upon proof of a performance of the conditions 
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ified. igidly insisted on as Morales tells Eastzny : 
specified. They were not rigidly insis 5 se ie 





us in the letter referred to. 

It is certain that Jean Lavergne must have been in posses- “*VERONE’S 
. ; ; : pr 
sion of the land, and that it was survéyed is made equally onsite 
certain, not only from the precision with which the quantity 


and boundaries are stated, but that a survey and possession So a Spanish 
were indispensable to the issuing of a title in proper form. tgp of 
The plaintiffs therefore have a sufficient title to the premises ‘he Plaintiffs in 

1771 of land, 


and must recover them, unless their rights have been lost by and found only 
posi in the book of 
prescription. grants, deposit- 
ed in the land 

The defendants hold under a regular conveyance from the office, is held to 


Secretary of War, dated in 1831, and have been in-possession a 
of the site of the Fort St. John since about 1823. By what- 
ever authority Harvey Elkins took possession in the latter gion of 


United 


year is immaterial, as he only possessed the site, which was a States toa piece 
of land cannot 


small mound or elevation, to which the plaintiffs set up no avail the party 


; his pl 
claim. He does not appear to have had any transferable title elie oe - 


to it until 1831, upon which a plea of prescription could rest, ee _ 


: F : a : session Public records 
since which time ten years have not elapsed. The possession SS an ae 


of the United States cannot avail the defendants, there being was inthe plain- 
, 4 fé i . tiffs before the 
evidence on the public records that the title was in the plain- treaty of ses- 
tiffs before the treaty of cession. _— 
The judgment of the District Court is therefore affirmed 
with costs. 
Bullard J. did not join in this decision not having heard the 


last argument. 
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UNION BANK 
v8. 
DUNN ET AL. 


CASES IN THE SUPREME COURT 
UNION BANK ws. DUNN ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF EAST 


FELICIANA, THE JUDGE THEREOF PRESIDING: 


An exception which goes to the absolute want of any right in the plaintiff to 
stand in judgment in any manner, may be pleaded after issue joined on the me- 
rits, or at any stage of the cause: 


Soa branch of the Union Bank has no Tegal or corporate existence to enable it 
to sue or stand in judgment; and although the owner of a negotiable instru- 
ment, yet having no capaeity to sue, no action can be maintained by it on said 
instrument. 


This is an action instituted on a promissofy note against 
the maker and endorsers, which had been discounted at the 
branch of the Union Bank at Clinton. The petition sets out 
the name and style of the plaintiffs in the following manner: 
‘‘ The petition of the President and Board of Directors of the 
branch of the Union Bank of Louisiana at Clinton, &c., whose 
principal establishment is in the city of New Orleans.” On 
this petition judgment is prayed against the defendants for the 
amount of the note sued on. . 

The defendants admitted their signature, but pleaded a ge- 
neral denial to every allegation in the petition. After the 
cause was at issue, the defendants filed a peremptory excep- 
tion, expressly declaring, that the Union Bank at Clinton, 
(plaintiffs,) were wholly incapable and without capacity to sue 
or stand in judgment, or carry on any suit for or in behalf of 
the principal Bank in New Orleans, and prayed that this suit 
be dismissed. 

This exception was sustained by the District Judge on the 
ground that the charter did not authorize the Branch Bank to 
sue. From judgment rendered therein the plaintiffs appealed. 


Muse § Merrick, for the plaintiffs insisted on the reversal of 
the judgment: 

1. The Judge @ quo, erred in permitting a dilatory plea to 
be filed arrsr a regular judgment by default had been render- 
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ed. See said judgment, page 7 of the record—also the excep- 
tion, at page 9 of the record;—the exception having been 


- filed nine days subsequent to the rendition of the judgment by 


default. See “an act to amend the Code of Practice, approv- 
ed the 20th March, 1839,”’ section 23d; also Code of Practice, 
art. 344. 

2. The Judge, a quo, erred in permitting such an exception 
(or even a peremptory exception founded on form) to be filed 
after a regular answer to the merits. See the answer at page 8 
of the record, and bearing date the 12th of November, four 
days prior to the filing of the exception. On this point, no au- 
thorities, it is humbly conceived, need be cited. 


3. The suit (being instituted on a note payable to order and 
endorsed in blank) should have been-sustained in the form in 
which it was brought, secause, a final judgment rendered 
therein, either for or against the plaintiffs, would have formed 
res judicatain favor of defendants. See Civil Code, art. 2141, 
paragraph Ist; also art. 2144. See also the following deci- 
sions of this court, (viz.) Banks vs. Easton, 3 Martin, N.S., 
293; Lacoste vs. De Armas, 2 L. R., 264; 13 idem, 366, 
Boswell vs. Zender. 


Lyons, for the defendants, contended that peremptory ex- 
ceptions founded in law may be pleaded even after issue joined, 
and when the pleadings show a total want of right and capa- 
city in the plaintiffs to stand in judgment, advantage may be 
taken of it at anystage of the proceedings. Code of Practice, 
345, 346; 4 Martin, N. S., 434. 

2. The Branch of the Union Bank of Louisiana has no 
power by charter to sue or be sued. A judgment in favor of 
the President and Directors of a branch, would not form res 
judicata. Even payment to them would not be good. See 
charter in session acts of 1831, page 42, sections 1, 9, 33, 34, 
35 and 36. 


Morphy, J. delivered the opinion of the court. 
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Eastzrn Dis, The plaintiffs are appellants from a judgment sustaining an 
March, 1841. ‘ r R eeu ; A ME 
exception to their right to maintain this action. The petition 
oNrO* =... is inthe name of “the President and Board of Directors of the 
porn ETAL. Branch of the Union Bank of Louisiana at Clinton, whose 
principal establishment is in the city of New Orleans.” We 
think the judge did not err. There is no such corporation 
known to our laws as that described in the petition ; the branches 
or offices of discount and deposit created by the act incorpo- 
rating the Union Bank, are without power or authority to stand 
in judgment for the mother bank; the latter for all sums due 
to her either directly or through her branches, must sue in her 
corporate name, which is ‘‘the Union Bank of Louisiana.” 
La. Code, art. 423; Acts of 1832, page 42, sections 1, 9, 33, 
34 and 35. 


An exeeption tis said that defendants having joined issue on the merits, 


_— ee this exception, which is one founded on form, was too late. 
want ofany right We believe that it embraces something more than mere form. 
in the plaintiffs ; ‘ aa 

to stand in judg- 1t goes to the absolute want of any right in plaintiffs to stand 


ment in any; ; : 
manner, may be 12 judgment in any form or shape whatever, and can therefore 


pleaded after is- he urged at any stage of the cause. C. Pr., 345 and 346; 4 
sue joined on the 


— os Martin, N. S., 437. But it is insisted that this suit being on a 
8 0 e : 
_. note payable to order and endorsed in blank should have been 





sustained in the form in which it was brought, because a final 
judgment rendered therein, either for or against the plaintiffs 
would have formed res judicata; and we are referred to arti- 


Ps brane cles 2141 and 2144 of the Louisiana Code; and also several 
o e Unio H ; 

Bank has no le- cases reported in 3 Martin, N. S., 295; 2 La. Rep., 264, and 13 

te. Pa ‘ 
tees tal idem, 366. These authorities establish that a note payable 
ble it to sue or 
stand in judg- : ; : ; 
> and = paid ‘to any one in possession of it; and that suit can be 
e owner 

negotiable in- brought on the same by any holder of such paper without 
strument, yet 

having no capa- 
city to sue, no 
action can be 


to bearer or made to order and endorsed in blank, can be safely 


his title to it being questioned, except in certain cases, but 
from this it does not follow that the right of a plaintiff to stand 


maintained by itin judgment cannot be excepted to because the suit is brought 
on said instru- 


menti ona negotiable instrument. The right to sue as owner which 
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results from the negotiability of such a note is a thing very dif-Easrenn Dis, 
p — March, 1841. 
ferent from the capacity to sue. The plaintiffs have no legal > 


existence as a corporation, and therefore cannot sue and be sued = WBEMS 


v8. 
ina court of justice. BOYLE ET AL, 


It is therefore ordered that the judgment of the District 
Court be affirmed with costs. 


WEEMS vs. BOYLE ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF 
WEST FELICIANA, THE JUDGE THEREOF PRESIDING. 


Judgment of the inferior court affirmed by consent; damages being waived. 


This is an action against the maker and endorser of a note. 
They pleaded a general denial and admitted their signatures. 
There was no other defence. The plaintiff had judgment and 
defendants appealed. 


There was an agreement that judgment be confirmed on 
the plaintiff waiving damages. 


Weems § Dalton, for the plaintiff. 
Lyons, contra. 


Simon J. delivered the opinion of the court. 


This case was, by consent of parties, submitted without ar- Judgment of 


ument, with an understanding that the ju the inferior 
g ’ g e judgment of the court pe 


below, should be affirmed, the appellee waiving the damages by consent; da- 
: eee , mages being 
by him prayed for, in his answer, as for a frivolous appeal. _ waived. 


It is therefore ordered and decreed that the judgment of the 
district court be affirmed with costs. 
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CASES IN THE SUPREME COURT 


LAWSON Et Ux. vs RIPLEY. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 
EAST FELICIANA. 


Where the object of the suit is to obtain a settlement and liquidation of the 
community formerly existing between the deceased husband and surviving 
wife, and for a partition of the residue, after payment of the common debts, 
the Court of Probates has exclusive jurisdiction. 


This court has exclusive jurisdiction of all matters concerning estates; parti- 
cularly in those cases where they are in a course of administration: 


Whenever a question to real property and slaves arises collaterally in the Court 
of Probates, and an examination of it becomes necessary in order to give the 
court the means of arriving at a correct conclusion on matters of which it has 
jurisdiction, it must take eognizance of such title. 

Courts of Probate have not exclusive jurisdiction in suits for the purpose of 
dividing property belonging to a legal partnership or community between the 
surviving spouse and the heirs of the deceased one; but the District Court has 
concurrent jurisdiction in such cases. 

The marriage contract between the deceased spouse and the defendant, is ad- 
missible in evidence, although not specially set up in the pleadings, in a suit 
for the settlement of the community affairs and partition thereof. 

Where the title to property brought in marriage was in the party, although not 


paid for, it became his separate property and remained such at the dissolution 
of the community. 


¢ * @ Slaves received during marriage, by one of the spouses, in exchange or in 
“payment of money due him on his separate and individual right, do not become 


community property. 


This is an action by the plaintiffs, as joint administrators of 
the succession of Gen. E. W. Ripley, deceased, instituted in 
the Court of Probates, against the defendant, who is the sur- 
viving widow, and alleged to have accepted the community of 
acquests and gains; praying for a sale of so much of said pro- 
perty as may be necessary to pay all the community debts, 
and that a partition be made of the residue according to law. 
The plaintiffs expressly allege that a community of acquests 
and gains existed between the deceased and the defendant, and 
enumerates -the property that was acquired during marriage, 
alleging there was none other; that the community is largely 
indebted and sets out the various debts owing. The petitioners 
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concluded by praying fora sale of so much of said property pray 


- LAWSON ET UX. 


as may be necessary to pay the debts, and that the remainder 
be partitioned between plaintiffs and defendant. 

The defendant excepted and expressly states, that an ad- 
ministrator has no power to sue for a partition; his authority 
being purely and solely administrative, unless other powers 
are expressly given by law; and that the court of probates has 
no jurisdiction of this suit. 

2. She further excepted, that no inventory and appraise- 
ment had ever been made of all the property belonging to the 
succession of Gen. Ripley, appertaining to the community of 
acquests and gains, and that a final partition cannot be made 
until the same has been legally inventoried and appraised. 

In answering, the defendant admits a community of pro- 
perty existed, during her marriage with her deceased husband; 
that all the property of his succession belongs to the commu- 
nity with the exception of some negroes and stock, which she 
avers is her separate property. She expressly denies that the 
community is indebted as alleged; but that the succession of 
her late husband is largely indebted to the community for 
monies paid by him out of the community funds, in discharge 
of his separate debts contracted before marriage. That she 
is desirous of having a final, legal and definitive partition of 
all the community effects, but protests against any partial or 
incomplete partition of the same. She denies generally all 
the allegations in the petition except such as are admitted in 
her answer; nd prays, if the court takes jurisdiction of this 
case, that the whole of the property of the succession be de- 
creed to belong to the community of acquests and gains; and 
that a partition thereof be made according to law. 

Upon these pleadings and issues the parties went to trial. 

The Judge of Probates sustained his jurisdiction of the suit ; 
overruled the defendant’s exceptions, and proceeded to trial 
on the merits. 

The evidence showed that Mrs. Lawson, one of the plain- 
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Eastern Dis. tiffs, is the daughter of Gen. Ripley by a former marriage and 
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his sole heir; that her and her husband are joint administra- 


Zawson Et UX tors of his succession. That some or most of the property 


RIPLEY? 


found in the succession is the separate property of the spouses, 
enumerated in the marriage contract which had been entered 
into between them on their marriage in 1830. ‘T'his contract 
indicated the property that each of the spouses owned at the 
time of marriage, and brought by them respectively into mar- 
riage. Among the items of property was an estate in the Pa- 
trish of East Feliciana, where they resided, designated in the 
marriage contract as the Redwood tract of land, and some 
slaves received during marriage from Ira Bowman and Hannah 
Musgrove. The title to the land had vested in Gen. Ripley, 
by agreement with his vendor, previous to his marriage, but 
the notarial act of sale was passed afterwards, and the land, or 
a greater portion of it remained to be paid for. This with the 
claims for which certain negroes were received by the deceased 
during marriage, were all specified in the marriage contract as 
his separate property. . , 

The Judge of Probates rendered judgment, decreeing the 
negroes purchased and received from Bowman and Mrs. Mus- 
grove as the separate property of the deceased, and as going 
to the heir: as also the Redwood estate. He designates the 
separate property of the two parties, giving that of the deceas- 
ed to the heir, and the other to the defendant. The commu- 
nity property was equally divided between the plaintiffs and 
defendant. The defendant appealed. 


Lyons, for the plaintiffs, contended that the Court of Pro- 
bates had jurisdiction of the partition of successions between 
the surviving spouse in community and the heir of the deceas- 
ed one; and the beneficiary heir may, as administrator, when 
there are debts to pay sue for such partition; and such suit 
may be brought in the Probate Court. C. Pr., 924, No. 14; 
7 Martin, N. S., 469; 7 La. Rep., 296; 11 idem, 17; 12 
idem, 214. 
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2. The widow in community is not a third person, and in an Easrzax Drs. 
action of partition when it is a necessary incident of the par- a 
tition, the Probate Court may enquire into title to real proper-“*¥9% *F U%- 
ty. 5 Martin, N. S. 214; 8 La. Rep., 459; 15 idem, 455. RIPLEY: 

3. Successions are the peculiar objects of the Court of Pro- 
bates, and it is there they are partitioned. They are an entire 
thing. And as this is an action to make a sale of the commu- 
nity property for the purpose of paying debts, it is necessary 
to ascertain what that community property is, and the District 
Court has not jurisdiction of the settlement of a succession, 
which this is. 15 La. Rep., 36; La. Code, 2374, 1099; C. 

Pr., 983. 

4. The separate ptoperty of General Ripley is clearly shown 
by the marriage contract, which declares what property he 
‘‘ brought into the marriage,”’ and the titles made in pursuance 
of the contract. La. Code, 2314. 

5. The marriage contract is an authentic act and makes full 
proof between the parties to it, it cannot be contradicted. Lia. 

Code, 2231, 2235; 14 Toullier, No. 25; 13 idem, No. 305. 


6. The property acquired subsequent to the marriage by 
General Ripley, was received in payment or exchange for the 
debts or claims, stipulated in the marriage contract to be laid 
out in negroes, and consequently became his separate property. 
12 Toullier, No. 154; 3 La. Rep. 231; 5 Martin, N. S., 255; 
1 La. Rep. 520; 7 idem, 296. 

7. The negroes received from Ira Bowman in exchange for 
the debt of Bennett & Morte, are the separate property of 
General Ripley: as well as those received from Hannah Mus- 
grove, in payment of a debt due by her. These claims are 
all explained by the marriage contract. Also, the Redwood 
estate is shown to have been purchased previous to the mar- 
riage and was his separate property, although it may not have 
been all paid for. 


Preston, on same side, insisted that the Court of Probates 
31 VOL. XVII. 
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Easters Drs. had jurisdiction in this case, although it is admitted that it ex- 
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tends only to successions, or property where the parties are 


—— under the protection of this court. The heir must claim and 


RIPLEY: 


sue in an action of partition in the Probate Court, when the 
object of the partition is a succession. C. Pr., 924, Nos. 5 
and 14; 1021-2, 922, 1025. 

2. When the heir accepts with the benefit of inventory the 
whole property must be administered by an administrator ; but 
it devolves upon the heir subject to a partition, to ascertain the 
rights of the wife. There is nothing in the law of community 
adverse to this course. See La. Code, art. 934-5-6-7 and 8, 
1025, 1035-6, 1042, 1051, 2394-5-6-8. 


3. There is no controversy here about title; it is only as to 
‘the mode or manner the parties may divide the property held 
im community. See the case of M‘Caleb vs. M‘Caleb, 8 La. 
Rep., 466; 11 idem, 455. Mr. P. argued the case generally 
on the merits. 


Andrews & Boyle, for the defendants, contended that the 
Probate Court was without jurisdiction because it is a court of 
limited powers and restricted to certain enumerated cases or 
classes of cases, different from that now under consideration. 
Its jurisdiction in cases of partitions is limited to successions 
between heirs and those in which minors, interdicted or absent 
persons are interested. C. Prf., art. 924, No. 14, 925, 1020- 
25; 12 La. Rep., 218. 

2. On the dissolution of the community of acquests and gains 
by the death of one of the spouses, the portion to which the 
survivor is entitled forms no part of the succession of the de- 
ceased, though undivided it is separate and distinct from the 
interest to which the heir is entitled, and rests in the survivor 
the moment the community is dissolved. The survivor cannot 
be cited before the Probate Court to partake with the heir, ra- 
tione materie vel persone. German vs. Gay et al., 9 La. 
Rep., 580. 
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3. The Court of Probates has no jurisdiction over cases like Sava ; Des. 
the present ratione materie because they are not partitions of ———-___— 
successions, nor ratione persone because the surviving spouse 
does not claim title as heir, nor holds any fiduciary character _®1PEB¥ 
éver which that court has the legal control and supervision. 

A fortiori, the Court of Probates is without jurisdiction in 
the present action where the surviving spouse is cited to par- 
take the community with the heir, and to decide in the contes- 
tation what portion of the property sued for is community pro- 
perty and what the separate property of either spouse. 


LAWSON ET UX< 
ve. 


4. The court a gua erred in permitting the plaintiffs to in- 
troduce a paper purporting to be a marriage contract. It 
should have been rejected as not having been set out in the 
pleadings and as calculated to take the defendant by surprise. 

If the court was correct in striking out the portions of the 
answer P. P. because the averments therein contained were 
not set out with sufficient certainty, it clearly erred in permit- 
ting the plaintiffs to introduce a document so important to the 
issue and so vague in its character without being pleaded at all 
Benoit vs. Hebert et al., 1 La. Rep., 262. 

5. The court erred in decreeing the plantation upon Red- 
wood to be the separate property of the late E. W. Ripley. 

The evidence proves it to be community property. See 
agreement with Ingraham, dated 14th July, , 1829, recorded 
18th February, 1831. Suit of Ingraham vs. Hardestie for the 
same property, filed by E. W. Ripley and signed by him as 
counsel for Ingraham, 16th July, 1829. Act of sale, Ingra- 
ham to Ripley. 

The agreement of 14th July, 1829, was not a sale, convey- 
ed no rights to the property therein described, and at all events 
was not binding on the defendant until recorded. It was not 
accompanied with possession. The terms and mode of pay- 
ment do not conform with the act from Ingraham to Ripley, 
12th April, 1832, in which no mortgage is reserved in confor- 
ming with the stipulations in the agreement, 
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The act of sale seems to be anew and distinct contract, only 
resembling the agreement in being between the same parties, 


6. The court erred in rejecting the testimony of David Brad- 
ford, see bill of exceptions, p. 85, showing the conversations of 
General Ripley on the day of his marriage with the defendant 
in relation to the agreement with Ingraham, which would have 
explained whatever seems doubtful in relation to it. 

7. The court erred in decreeing the negroes purchased of Ira 
Bowman and H. Musgrove, to be the separate property of E. 
W. Ripley. The acts of sale show that they were acquired 
subsequently to the marriage. See acts, Bowman to Ripley, 
15th August, 1830. Musgrove to Ripley, marked (18 & 19) 
p. p. 60, 61. Civil Code 2314, 2371. 12 La. Rep. 174, 
Brown vs. Cobb. 10 La. Rep. 172. 

8. The court erred in permitting the introduction of parole 
testimony to prove title to immovables. See testimony of 
Bowman p. 51. Preston and Thomson, 51, 9. Bickham, 52, 
64. Keef and other witnesses, p. 64,8. Bills of exception. 
p- p. 74, 85, 86. 87. 

9. The court erred in reading depositions where due notice 
had not been made on defendant; and in permitting Atchi- 
son the Deputy Sheriff, no longer in office, to amend his 
return. 

10. The court erred in overruling the exception of defen- 
dant, that the plaintiffs Suing as administrators could not 
introduce testimony that Mrs. Lawson, the wife, was the 
heir of the late E. W. Ripley, no allegation to that effect, or 
that she claimed in that capacity being made in their petition. 
The final decree of the court is erroneous. It does not conform 
to the pleadings or to the prayer of petitioners. 


Curry, for the plaintiffs in conclusion, (representing James 
Turner of counsel in the case.) . 

1. The plaintiffs sue as administrators of Gen. Ripley’s es- 
tate, and ask a sale of the property for the principal purpose of 
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paying the debts; and as incidental thereto a partition of any ne pe. 
balance that may remain is prayed for. In order to bring this ——————. 
about the widow in community is cited and made a party that **W80% Bt Ux 
the proceedings may be had contradictorily with her, who = 1PEBr. 
alone with the plaintiffs are interested in the residium. 


2. The defendant excepts to the jurisdiction of the Probate 
Court, because a partition is one of the objects sought. This 
exception was properly overruled. It has been expressly de- 
cided in a case contradictorily between the heirs and the mo- 
ther of a minor claiming the property of the deceased, that an 
action to annul a will and recover a part of the property, with 
a prayer that a final partition be made among the parties, can 
be maintained in the Court of Probates. See the case of 
M‘Caleb et al. vs. M‘Caleb, 8 La. Rep., 459. 

3. In the present case the estate of Gen. Ripley is adminis- 
tered as an insolvent one; and the object of this suit is chiefly 
to provoke a sale of the property of the succession, lately held 
in community between him and the defendant, for the purpose 
of paying the debts for which the community is bound. The 
prayer for a partition is only incidental to the administration 
of the estate. 

4. Inall cases where a succession is in a course of adminis- 
tration, the Probate Court is the proper jurisdiction in which 
to provoke a sale and partition of the community property or 
the property of the succession, belonging to the estate adminis- 
tered. C. Pr., 1021 to 1025. 

5. The case of Breau vs. Landry et al., (16 La. Rep., 88) 
recently decided at Opelousas, is very different from the pre- 
sent. There the succession was fully administered and in the 
hands of third persons. The plaintiff expressly alleges that 
these persons “‘ have taken illegal possession of said land in 
virtue of a pretended will and testament of his late wife where- 
by she bequeathed the said land and part of the improvements 
to her children,” &c. This court very properly overruled the 
jurisdiction of the Probate Court, because the property is held 
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Eastern Dis by an adverse title, and in the hands of third persons; and the 


LAWSON ET UX- 





estate of plaintiff’s deceased wife had been fully adminis- 
tered. 


Simon, J. delivered the opinion of the court: 


This is an action brought by the joint administrators of the 
succession of E. W. Ripley, deceased, for the purpose of ob- 
taining a partition of the property in community between the 
deceased and the defendant, after having sold so much of the 
said community property as may be sufficient to satisfy the 
debts thereof. 


They represent that the deceased intermarried with the 
defendant on the 29th of July, 1830; that a community of 
acquests ‘and gains existed between them; that said commu- 
nity is largely indebted, and that the defendant having been 
decreed to have accepted the community, is liable for her 
portion of the debts thereof; the petition concludes with a 
prayer for the sale of a part of the common property, and for 
a partition of the residue. 

The defendant’s answer first alleges that the plaintiffs as 
administrators cannot maintain an action of partition, and that 
the court of probates is without jurisdiction in such matters. 
She further avers that complete inventories of the community 
property have not been made; that a partition cannot be made 
until the inventories are completed, and that all the property 
which the deceased died possessed of, belongs to the acquests 
and gains, except some specified as belonging to herself. 
She denies the indebtedness of the community as stated in the 
petition, and states that the succession of her husband owes to 
the community a sum of $30,000, used to pay his individual 
debts; that a tract of land in Illinois has not been inventoried; 


and prays that the whole property inventoried as belonging to 
the succession of E. W. Ripley, be adjudged to belong to the 
community of acquests and gains, and that the same be par- 
titioned according to law. 














ee 





OF THE STATE OF LOUISIANA. 247 


The probate court overruled the plea to its jurisdiction, tried as og pe 
the cause on its merits, and after indicating in its judgment wins 
the property which belongs to the spouses respectively, or-““¥%% =? "% 
dered that all the property inventoried as belonging to the ™1PLEY, 
succession of the deceased not therein decreed to be the se- 
parate property of the .parties, be considered as community 
property and be partitioned as such. From this judgment the 
defendant appealed. 

Our attention is first drawn to the defendant’s exception to 
the jurisdiction of the Probate Court; and it has been most 
strenuously insisted on her part that the Court of Probates 
has no jurisdiction over cases like the present; ratione ma- 
teria, because they are not partitions of successions; nor 
ratione persone, because the surviving spouse does not claim 
as heir, nor holds any fiduciary character under the control 
and supervision of that court; and that a fortiori, it is without 
jurisdiction in an action where the surviving spouse is cited 
to partake the community with the heir of the deceased, and 
to decide what portion of the property belongs to the commu- 
nity, and which is the separate property of either spouse. 


Where the 


The object of this action is clearly for a settlement and li- beet —— 


quidation of the community formerly existing between the settlement and 
a ? liquidation of 

deceased and the defendant, and for a partition of the residue the community 
. , ormerly exist- 

after satisfaction of the common debts. Those debts, though ing between the 


due by such community, are generally set up by the creditors band and — 
against the succession of the husband who, as master of the aan > Tay 
community during its existence, is always responsible for their _ om = 
payment. After its dissolution by the death of the husband, the common 
ree : A a debts, the court 
it is uniformly understood that his estate is bound to pay the of probates has 


debts contracted during the marriage ; if it be dissolved by the = _ 
death of the wife, the survivor is generally alone applied to 
for the satisfaction of the community debts; and the wife or 
her representatives, although their distinct interest to the com- 
munity attaches at the dissolution of the marriage, subject to 


their right to renounce and be exonerated from the payment 
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Eastrrx Drs. of the community debts, have nothing to claim out of the ac- 

banana quests and gains, until such debts are paid or liquidated. The 

ate eg UX. succession of the husband, is therefore so far connected with 

mriexy. the community as to form together at the time of his death, an 

entire mass called his estate, which is not only liable for the 

payment of the common debts, but qlso for the portion of the 

wife or her heirs to the residue, if they have not renounced. 

The widow or her representatives have consequently such an 

interest in the mass of the estate or succession of the husband, 

with regard to whom no distinction is made between his sepa- 

rate property and that of the community until the nett pro- 

ceeds or amount of the acquests and gains are ascertained, 

that their assistance at the inventory and their concurrence at 

all the proceedings relative thereto, which are to be carried on 

contradictorily with them, are generally required. All such 

proceedings take place before the court of probates who, ac- 

cording to law, has exclusive jurisdiction of all the matters 

concerning the estate, particularly in those cases where it is in 

a course of administration; and it does not occur to us that 

separate proceedings can properly be had in relation to the 

community, until after the settlement of the husband’s estate 

and the payment of the common debts, a divison of the resi- 

This court due of the acquests and gains, is to be made between the 
has exclusive - Pe 

jurisdiction of heirs of the deceased and the surviving spouse; and even 

all matters con- then, the affairs of the husband’s estate administered under 


cerning estates; 


percienety inthe control and supervision of the court of probates, are to be 
ose cases 


where they are inquired into and sometimes fully investigated.—In this case, 

In a course 0 . . — . 

administration. the estate of General Ripley, is administered as an insolvent 
one; the prayer for a partition of the community is only inci- 
dental to the administration of the estate; and it seems to us 
that, if we were to declare the court of probates to be without 
jurisdiction, this would be in direct opposition to the intention 
of the law maker whose object is clearly to bring before the 


courts of probates all the matters. relative to estates adminis- 


tered under their superintendence. 
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But it is contended that this would be giving to the jeourt Eastzxn Dis. 
of probates the right of trying questions of title: Probate ns 
Courts have certainly no power to try titles to real estate, and aoe BT UX: 


to decide directly on the validity of such titles; but, as this airuere 
court has said in the case of Gill vs. Philipps et al.. 6 Mar- 
tin N. S. 298, ‘those courts possess all powers necessary to 
carry their jurisdiction into effect, and when in the exercise 
of that jurisdiction, questions arise collaterally, they must, of 
necessity, decide them, for if they could not, no other court 
could:” And, ‘any other construction would present a sin- 
gular species of judicial power—the right to decree a parti- 
tion, without the authority to inquire into the grounds on 


which it should be ordered, or the portions that each of the Whenevera 


parties should take. The end would thus be conceded with- — ” — 


out the means.” Baillo vs. Wilson et al. 5 Martin N. S. ‘aves arises 

; ; : collaterally in 

217. We are satisfied that whenever a question of title to - — < 

. . es. an 

real property and slaves arises collaterally in the court of pro-an examination 

bates, and an examination of it becomes necessary in order to iti Yay 

. Sas - der to give the 
give the court the means of-arriving at a correct conclusion on Coir the on, 


matters of which it has jurisdiction, it must take cognizance of arriving at a 
correct eonclu- 


of such title, at least for the purpose of ascertaining which om ey 
‘ ‘ of whieh it 
property belongs to either of the spouses respectively or to the jurisdiction, it 


community.—Jn the case of M‘Caleb vs. M‘Caleb, 8 Idem ws of 


465, the same doctrine was again sanctioned by this court title. 
who held; that Courts of Probates have authority to inquire Courts of 
collaterally into the character of sales and conveyances, which hg 


compose a part of the property forming the entire amount omen in 


the 

be partaken, in order to enable them to know the amount of purpose of di- 
viding property 

the whole estate. See also 12 La. Rep. 218. belonging to a 


legal 
In the case of Turner vs. Collins, 1 Martin N. S. $70, it ship or oe 
was decided that courts of probates had not exclusive jurisdic- pe ronan 


tion in a suit for the purpose of dividing property belonging to - — 4 


: a ivino one; but the 
a legal partnership or community, between the SUIVIVING District Court 
spouse and the heirs of the deceased; but this, in our opinion, has concurrent 
: seule. Darna jurisdiction in 
fully recognizes the jurisdiction of the probate court.—The ‘such cases. 
32 VOL. XVII. 
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Eastznw Dis.case of Broussard vs. Bernard, 3 Martin N. S. 37, estab- 
_March, 1841. jishes also the concurrent jurisdiction of the district court in 
ena eX: such cases.—So it was again decided in the case of Gague vs, 
‘mrtex. Gague, 3 Idem 172. 7 Idem 470.—And in the case of Ger- 
man vs. Gay. et al. 9 La. Rep. 584, this court had again 
occasion to declare that the probate court had not exclusive 
jurisdiction in a suit for a partition of the community, meaning 
that its jurisdiction is concurrent with that of the district court. 
We cannot therefore hesitate to conclude that the present case 
is properly within the jurisdiction of the court of probates, 
that the matters in controversy in this action are peculiarly 
within the province of such courts; although concurrent juris- 
diction may be given to the ordinary tribunals; and that the 
Judge a quo did not err in overruling the defendant’s declin- 
atory exception. 

The only bill of exceptions which we have deemed necessary 
to notice, is one taken to the opinion of the lower court permit- 
ting the plaintiffs to introduce in evidence the marriage 

~ te contract of the parties. The objections made to this docu- 
between the de- ment are that it was not set up in the pleadings, did not cor- 
ceased spouse . 

and the defen respond with the allegations, and had the effect of altering the 
0 perm agen substance of the demand; we think the Probate Judge did not 
or apleleree err: it is true this marriage contract is not specially mentioned 
_ the pleat in the petition; but the action itself is such as to presuppose 


8 ae : P 
for the settle-that the plaintiffs intended to produce all the titles and doeu- 
ment of the 


community af-ments necessary to establish their right to the separate pro- 
Sits. 0 BP perty of the deceased, so as to show that it makes no part of 
the community; and the defendant’s issue demonstrates suffi- 
ciently that she expected said marriage contract to be the 
principal subject in controversy on the trial of the cause; her 
allegation that all the property carried on the inventory of the 
estate, belonged to the community, necessarily required the 
production of the contract to which she was a party; she was 
aware of its existence, she knew that the community could 
not be settled without recurring to this document, and we can- 


not believe that she was taken by surprise. 
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On the merits, the appellant urges that the court below Easrenw Das, 
erred: 1. Because it decreed the Redwood tract of land to be = 
the separate property of the deceased.—2. Because certain tem Mos 
negroes purchased or taken in exchange during the marriage 
from Ira Bowman, and another received in payment from 
Hannah Musgrove in part satisfaction of a debt due by her to 
Gen. Ripley, ought to be declared to belong to the commu- 
nity of acquests and gains. 


RIPLEY. 


I. This point arises from the marriage contract produced by 
the plaintiffs, which, with regard to the Redwood tract of land, 
contains the following clause: “The said E. W. Ripley.de- 
clares that he owns and brings into the marriage the following 
property and rights, to wit:” ‘ plantation on Redwood, 
parish of East Feliciana, of twelve hundred and eighty 
acres with the buildings, improvements and appurtenan- 
ces.”” This clearly shows that the deceased owned this pro- 
perty at the date of his marriage, (29th July, 1830) the 
marriage contract being conclusive proof on this subject; but 
the evidence further establishes that as early as the 14th July, 
1829, a written agreement was entered into between the de- 
ceased and his vendor, Ingraham, for the purchase of this 
plantation, on certain terms which are specified in the act 
signed by both parties; the sale, in our opinion, was complete 
before the marriage, and the passing of a notarial deed of sale | Where the 
after the marriage was only for the purpose of perfecting the bought! “te ankcd 
evidence of the contract. If the husband owed any part of me ly Pt 
the price (this fact also appears by the marriage contract) and }° not paid for, it 


became his se- 
paid it during the marriage out of the eommon funds, this may parate a 
an remain 
be acharge against him in favor of the community; but he such at the dis- 
solution of the 
is nevertheless entitled to the land as his separate property. community. 
II. This also arises from a clause in the marriage contract, 
which after specifying the incorporeal rights or claims of the 
husband, goes on to say: ‘The following claims set apart 
to the purchase of negroes, with, to wit: §c. &c.”’ The 


claims alluded to consisted in a dividend of about $4,000, 
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Eastern Dis.allowed by act of Congress appropriating $9,350 to the cre- 
_ Aes of Bennett & Martee, and in a claim against Mrs. Mus- 
mAwson | “™ grove for about $1,500. It has been shown that the slaves 
RIFLEX. purchased from Ira Bowman were taken in exchange or paid 
for by the transfer of the sum of $3500 out of the funds coming 

to the deceased as a creditor of Bennett & Martee; and that 

the slave purchased of Mrs. Musgrove, was received by the 

deceased in payment of a part of the claim mentioned in the 

marriage contract.—These slaves, under the circumstances, 

do not, in our opinion, form any part of the community of ac- 

quests and gains, not only because it cannot be controverted 

that the rule, that property acquired during marriage ought to 

be considered as common to both husband and wife, although 

purchased with the separate funds of one of them, is only 

applicable to acquisitions made by purchase, and does not 

include things which may be received by either of them in 

exchange or in payment of money due to them on their se- 

parate and individual rights; 1 Za. Rep. 520.—3 Idem 231. 

wien den Case of Dominguez vs. Henry Lee §& Co. lately decided by 
marriage, by this court; and 12 Touillier No. 154; but more particularly be- 


one of the spou- 


ses, in ex-cause the investment of the money proceeding from the claims 
change or i 


payment of apt question had been provided for and agreed upon between 


hie eae aq the spouses in their marriage contract. According to the art. 


pga 2393 of the Louisiana Code, “married persons may by their 
community pro- marriage contract, modify the legal community, as they think 
el fit, either by agreeing that the portions shall be unequal, or 
by specifying the property belonging to either of them, of 
which the fruits shall not enter into the partnership.” We 
must therefore consider the clause under consideration as a 
modification of the legal community, so far as the negroes 
purchased with the claims set apart in the marriage contract 
for that purpose are concerned, and if so, they cannot belong 


to the said community. 


The appellees have prayed in their answer that the judg- 
ment of the probate court be so amended as to allow them the 
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negroes Rhoda and Rhoda Annas the separate property of Eastzrw Drs. 
the deceased; but an attentive perusal of the evidence found eames 
in the record has not satisfied us that they do not belong to the —" 
community. - sonia 
We therefore conclude that the judgment of the court below &e. 
is correct according to the facts and law of the case. 
It is therefore ordered, adjudged and decreed that the judg- 
ment of the court of probates, be affirmed with costs. 





PERKINS vs. NETTLES’ ADMINISTRATOR, &c. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF EAST 


FELICIANA, THE JUDGE THEREOF PRESIDING: 


It may be shown by affidavit in this court that the matter in dispute exceeds 300 
dollars, and gives jurisdiction. 

The act of March 20,1839, sec. 19, forbids the dismissal of appeals on the ground 
of not being returnable to the next term, when it does not appear the fault or 
neglect is imputable to the appellant. 

When Judges are required by law to alternate in holding courts in their districts, 
either may grant an appeal from the judgment of the other. 

Parties are not to be controlled in the order or manner of introducing the diffe- 
rent parts of the evidence of their case. 

So the plaintiff may first be allowed to produce the proces verbal of sale under 
which he claims in evidence, before showing that he has complied with the 
terms of said sale. 


This is in the nature of a petitory action to recover a lot of 
ground which the plaintiff alleges he purchased at the Probate 
sale of Josiah Nettles’ estate, in January, 1835, for the sum of 
$156, as the last and highest bidder. That the defendant who 
is administrator of said estate and tutor of the minors, refused 
to and still refuses to give him the possession or recognize his 
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Eastern Dis. title to said lot; although he has tendered him the price, and 
Paes nana offered to comply with the the terms of sale, &c. He prays 
PERKINS judgment decreeing him to be the owner of said lot, &.. , 
NETTLES? The defendant excepted on the ground that there was no al- 
ADMINISTRATOR a . 

&e. legation that the plaintiff was in possession of the lot, and no 
cause of action shown. On the merits a general denial was 
pleaded. 

On the trial the plaintiff offered in evidence the proces 
verbal of the sale by order of the Probate Court, the pro- 
perty of Nettles’ estate, to which this property belonged, which 
was rejected on the ground that there was no evidence that the 
plaintiff had ever complied with the terms of sale. A bill of 
exceptions was taken to the opinion of the court. 

There was judgment for the defendant and the plaintiff ap- 
pealed. 

There was a motion at this term of the court to dismiss the 
appeal on various grounds which are stated in the opinion of 
the court. 


Muse, for the plaintiff, insisted on the reversal of the judg- 
ment. The evidence offered and rejected was admissible, and 
should have been received. 2 Martin, N. S., 13; 6 idem, 
419, 693, 432. 

2. The judgment at all events should have been one of non- 
suit, instead of being absolutely for the defendant. 


Andrews, for the defendant. 


Martin, J. delivered the opinion of the court. 


This is an action in which the plaintiff sues to recover a 
town lot, which he alleges was adjudicated to him, at the Pro- 
bate sale of the estate of Josiah Nettles, deceased, in 1835, for 
the price of one hundred and fifty-six dollars; that the widow of 
the deceased and the present defendant, who is the tutor of the 
minor heirs, and administering said estate, have refused to give 
him possession of said lot, or make a conveyance, by reason 
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of which he has sustained damages to the amount of two hun- Easrzaw Dis. 
dred and fifty dollars. He prays for judgment decreeing him Rect oni 
the lot and for his damages. — 
The defendant excepted, on the ground that the plaintiffhad  werrtss’ 
showed no cause of action, as he had not alleged that he (de- —— 
fendant) was in possession of the lot. In answer to the merits 
the general issue was pleaded. 
There was a verdict and judgment for the defendant and 
the plaintiff appealed. 
The dismissal of the appeal is prayed for on several grounds: 
1. That the matter in dispute is not shown to exceed three 
hundred dollars. 
2. The appeal was not made returnable to the next term. 
3. There is no legal citation. 
4. The judge of the eighth district had no power to grant 
an appeal from a judgment rendered by the judge of the third 


ek. It may be 
district. shown by affida- 


I. It has been shown by affidavit that the value of the thing ae 


claimed or matter in dispute exceeds three hundred dollars, i" dispute ex- 
ceeds 300 dol- 


which gives jurisdiction. lars, and gives 
jurisdiction. 
II. The appeal was granted the 10th April, 1838, and made pa, act of 


returnable on the first Monday of June following. The act of March 20, 1839, 
sec. 19, forbids 


the 20th March, 1839, section 19, forbids the dismissal of ap- the Giscnineed Lo 
peals on the ground that they were not made returnable to the ground ‘acne 

: ing returnable 
next term, when it does not appear that the fault or neglect (5 ih8 next te ‘ 


i i ion is when it does not 
was imputable to the appellant. Such imputation is not shown pemectn 


here. The appellee has suffered more than two years to or neglect is im- 
elapse since the appeal has been filed, without making objec- Lescol ~ 
tion and praying for its dismissal. It is not very clear that the 

prohibition to dismiss appeals like the present, being merely 

remedial, may not be invoked in cases of appeals obtained be- 

fore the prohibitory act passed ; especially when the appellee 

has suffered several terms to elapse after the passage of the 

law, without praying the dismissal of the appeal. 


The judge in granting the appeal exercises his discretion in 








256 CASES IN THE SUPREME COURT 


_ Eastern Dis. making~it returnable to the next or succeeding term. It is true 
1. ; ; 
eee the appeal might have been made returnable to the third or 
— fourth Monday in May, as within that time service might have 
netties’ been made, if no accident had prevented it, but we do not be- 
ADMINISTRATOR ,. ° ° . . 
&e. lieve the judge erred in allowing a delay until the first Monday 
in June. 

III. The citation is a little out of the ordinary form, and 
contains some useless matter; but it appears to us fully suffi- 
cient. - The appellee is cited to be and appear in court on the 
return day of the appeal. 

IV. The judge of the third and eighth districts were requir- 
ed by law at the time of granting this appeal, to alternate ; and 

When judges . : 
are required by either of them possessed the power to grant appeals from judg- 


Seumuineauanets ments rendered by the other. 


in their districts : ss , 
ree gran The motion to dismiss the appeal is therefore overruled. 


an appeal from 
the judgment of 


the other. exceptions taken by the plaintiff and appellant, to the refusal 
of the judge a quo to admit in evidence a copy of the proces 
verbal of the sale and inventory of the estate of Josiah Net- 
tles, deceased, made by order of the Court of Probates, under 
, which he claims the lot in question, as part of said estate. 


In relation to the merits, our attention is arrested by a bill of 


Parties are no 
» —— The court was of opinion that the documents were inadmissi- 
manner of in- ble because there was no evidence that the plaintiff had ever 
troducing the ‘ , 
different parts of complied with the terms of sale. 
the evidence of ’ ; . 
their case. This court has often said that parties ought not to be con- 


trolled in the order in which they choose to introduce the diffe- 
rent parts of the evidence necessary in the support of their 
So the plain- 


tiff may first be claims. 

allowed to pro- The defendant having pleaded the general issue, the plain- 
duce the proces , . ab: 3 a 
verbal of sale tiff was called on to establish every allegation in his petition, 


es the first of which is his purchase of the lot he claims. Of this 


pon a the best legal evidence was the proces verbal: and until the 


has complied : : 
with the terms Sale was proved it was perfectly useless to proceed to the proof 


of said sale. of any other allegation. Indeed the evidence of his compli- 
ance with the conditions of the sale required him first to show 
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what these conditions were; and of this the documents of-Easreax Dis. 
j March, 1841. 
fered contained the best and only evidence. continent 
It is therefore ordered, adjudged and decreed, that the judg- a aL. 
ment of the District Court be annulled, avoided and reversed ; BERGRL,¥. w.c. 
the verdict set aside, and the case remanded for new proceed- 
ings, with directions to the judge a quo to admit the proces 
verbal of sale and the inventory in evidence. The defendant 
and appellee paying the costs of the appeal. 





LOPEZ ET AL, vs. BERGEL, f. we c. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OP 
EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING. 
Where the evidence shows the conveyance of a house and lot was made in fraud 
of creditors by the debtor, to a third person for an alleged price, the sale will 
be avoided. 


Damages for a frivolous appeal will not be allowed, when the matter in dispute 
is not for a sum of money, as the rescission of the sale of a house and lot and 
its value is not shown. 


This is an action for the rescission of the sale of a house and 
lot in the town of Baton Rouge, which the plaintiffs allege was 
made to the defendant, a free woman of colour, by their debtor, 
in fraud of their rights as creditors. They show a judgment 
against their debtor for upwards of five hundred dollars and 
expressly charge that he conveyed the house and lot in ques- 
tion to the defendant tosecure it from the payment of their just 
demand. They pray that the sale be rescinded and annulled, 
and the property made liable to their judgment. 

The defendant resisted the suit on the ground that the sale 
was bona fide and made for a good and valuable consideration. 
There have been several trials and two or three verdicts for the 

33s VOL. =XVII. 
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Eastern Drs.defendant.. The case has been several times before this court, 
Sere and always remanded. See 12 La. Rep., 197; 15 idem. 
sn cent On its return the last time to the court below, it was again 

BERGEL, F. ws: Submitted to a jury, and from all the evidence adduced they 

returned a verdict for the plaintiffs; and the court being satis- 
fied therewith, rendered judgment avoiding and annulling said 
sale, so far as it regarded the plaintiffs, and that the house and 
lot be subjected to the payment of the plaintiff’s demand. The 
defendant appealed. 





R.N. & A. N. Ogden, for plaintiffs. 


Elam, for the defendant. 


Bullard, J. delivered the opinion of the court. 


This case has been several times before this court, and re- 
manded for a new trial. The result of the last trial was a ver- 
dict for the plaintiffs, which being followed by the judgment, 
the defendant appealed. 12 La. Rep. 197. 

Where the 


evidence shows The evidence, in our opinion, fully sustains the verdict and 
the conveyance 
of a house and Shows that the conveyance of the house and lot to the defen- 


lot was made i dant was made in fraud of creditors, and the court correctly 


a 7 eg debt" applied the law as laid down in articles 1965 and 1972. 


Came ae The appellee asks an affirmance of the judgment with da- 


= willbeavoi- mages for a frivolous appeal. The article 907 of the Code of 
Practice authorizes this court to condemn the appellant to pay 
such damages as it may think equivalent to the loss which he 
has sustained by the delay consequent on the appeal, ‘* provided 


the amount of such damages shall not exceed ten per cent. on 


, —— for the value of the amount in dispute.” In cases in which the 


1 will not 
a a appellant has been condemned to pay a sum of money, there 


the matter in js a known standard by which the damages may be ascertained. 
dispute is not * , 
for a sum of mo- But in the present case the defendant is not the debtor of the 


ru? of the sale Plaintiffs. The matter in dispute is a house and lot in Baton 


of a house and . ‘ 
lot and its value OUge, which she has been condemned to surrender in order to 


isnot shown. satisfy a judgment recovered against the defendant’s vendor. 
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The value of the house and lot, which constitutes the amount Easrzaw Dis, 
aes : P ° March, 1841, 
in dispute, is not shown, and it does not appear whether it ex- ————_ 
My H DAVIS 
ceeds or falls short of the amount of the judgment against pat 
Bergel. DAVIS’s SYNDIC 


It is therefore ordered and decreed that the judgment of the 
District Court be affirmed with costs. 





DAVIS vs. DAVIS'S Syndic. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 


WEST FELICIANA. 


The plea of payment relates particularly to transactions between plaintiff and 
defendant, and exclusively to sums paid by the latter in discharge or in part 
payment of the plaintiff’s demand.” 

Under the plea of the general issue, the defendant has a right to show that the 
plaintiff has 2o claim, or a less one than he sets up; or show money legally 
expended for the plaintiff’s maintainance or education he being a minor; and 
in general every payment may be proved, made to any other person, except 
the plaintiff, which tends to lessen or destroy his demand. 

When new evidence on which a new trial is based, is discovered while one 
of the party’s wituesses is under examination, he should immediately move 
for a continuance, allowing time to procure the newly sought evidence. 


This is an action against the syndic of the insolvent succes- 
sion of Green B. Davis, deceased, to recover the sum of 
$1,986, which he alleges was received from the estate of his 
father by the insolvent, while acting as his tutor and admin- 
istrator of said estate. He alleges that he is the son and sole 
heir of his late father Gideon Davis, and that G. B. Davis 
was appointed his tutor in 1824, and while acting as such, 
caused the estate of his father to be sold at Probate sale and 
received the proceeds, the nett amount of which is $1,986, 
that Green B. Davis died in 1834, insolvent, and he has de- 
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Easrern Dus. manded the amount of his claim from the syndic which the 


— latter refuses. He prays that the syndic be required to ac- 
count, and place him on his tableau as a privileged and mort- 


v8. 
DAVIS’s SYNDIC. gage creditor for the amount of his claim; and that it be paid 


accordingly. The syndic pleaded a general denial; and 
denied the heirship of the plaintiff. 

On the trial, the plaintiff made proof of his demand, and 
of his heirship and inheritance of his father’s estate. 

The defendant offered evidence to show that a claim of $400 
had been allowed as a debt against the estate of Gideon Davis, 
deceased, by the insolvent and paid as such, which was ob- 
jected to but received. 

Other evidence touching the insolvency of Gideon Davis’s 
estate was produced under objections and exceptions, 


The Judge of Probates however, allowed the entire amount 
of the plaintiff’s demand, after deducting the sum of $400, 
paid on account of demands on the estate of Gideon Davis. 
The defendant appealed. 


Thomas, for the plaintiff. 
Lobdell, contra. 
Simon J. delivered the opinion of the court. 


The plaintiff alleges that the defendant, who is the syndic 
of the insolvent estate of Green B. Davis, deceased, refuses 
to place him on the tableau of distribution, as a creditor of said 
estate for the sum of $1,956 and interest. He states that G. 
B. Davis was his tutor, that the said sum is the amount of a 
sale of the property of his, plaintiff’s, deceased father, ac- 
cording to the proces verbal of sale made by the court of 
probates; and that the deceased (G. B. Davis,) had failed to 
render any account of his administration of the plaintiff’s 
estate. 

Defendant answered by denying plaintiff’s heirship, plead- 


- ing the general issue, and further averring that he had filed a 


- 
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tableau of distribution, &c. &c. The court of probates ren-Eastzrx Dis, 
dered judgment in favor of the plaintiff for $1,586 with inte- ——_— 
rest, and after having unsuccessfully attempted to obtain a 
new trial, defendant appealed. 

The appellee has prayed in his answer that the judgment 
appealed from be so amended as to allow him the whole 
amount proven to have come into the hands of his tutor; and 
he has accordingly called our attention to a bill of exceptions 
taken to the opinion of the Judge a quo, permitting the defen- 
dant to prove that a payment of $400 had been made by the 
deceased to a creditor of plaintiff’s father. This evidence 
was objected to on the ground that under the plea of the gen- 
eral issue, no such proof could be legally admitted, payment 
being required to be specially pleaded. 

We think the Probate Judge did not err. The general rule 
certainly is that no evidence can be adduced to prove pay- 
ment, unless such payment has been specially pleaded; and 
if the defendant had already paid to the plaintiff the whole 
or any part of the sum claimed, the plea of payment would 
have been necessary to enable him to avail himself of such 
defense ; and it is clear that the plea of the general issue 
would not be sufficient, for that plea denies the total or partial 
existence of the debt, whilst on the contrary, the plea of 
payment admits it, at least in part. 6 La. Rep. 455, 9 Idem 
108. 

But in this case, the plaintiff sues forthe whole amountof ®@ 
the sale of his father’s estate, and his claim is denied by the The plea of 

plea o 
plea of the general issue: we see no reason why the defen- payment relates 
dant should not be permitted to show that the plaintiff had no sana Ped 


claim, by proving that the debts of the father exceeded the "4" 4¢ wore 
proceeds of the sale, without the necessity of pleading pay- stage 


ment. Such plea relates particularly to the transactions had — in dis- 

a a 7 c or in 
between the plaintiff and defendant in relation to the amount part payment of 
of the debt sued for, and exclusively to sums paid by defen- jl acs , 


dant to plaintiff in discharge or part payment of his demand. 


DAVIS 


DAVIS’s s¥NDIC! 
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Eastern Dis. By the Code of Practice, art. 998, minors are authorized 
March, 1841- +9 institute suits in the court of probates to recover the sums 
»avis —_ which they suppose to be due by their tutors. This is what 
pavis’s srnvic. the plaintiff has done. He could have no claim beyond the 
net proceeds of his father’s estate, after the payment of the 


Under the debts of the latter. And we are of opinion that under the 
plea of the gen- 


— come, Oe plea of the general issue, the defendant had a right to show 
efendant has a ie ‘ 

right to show that the plaintiff had no claim at all, or a lesser one than that 
that the plaintiff ; 

has no claim, or Set up. Under the same plea he might have shown money 


Sig yi ~~ legally expended for the maintainance and education of the 


a rt fe plaintiff, and in general every payment to any other person but 
fr the plain- the plaintiff, which tended to destroy or lessen his liability as 
ti intain- a 
ee ose educa. averred by the plaintiff. 
oe being. @ There is no necessity for our examining the next bill of ex- 
orc Ba. ceptions found in the record, as the evidence admitted by the 
proved, made to court did not avail the defendant. 
any other re . . ” . 
= ennet he But the appellant has directed our attention to the applica- 
plaintiff, which tion by him made to the court below for a new trial on the 
= oe his sround of newly discovered evidence since the trial of the 
cause, and which, as he swears in his affidavit, he could not 
with due diligence have obtained before. 
It appears from what has been intimated and even asserted 


__ When new in argument and not denied, that the existence of the evidence 
——. new alluded to in the motion for a new trial, was discovered during 


- > the progress of the trial, and whilst one of the defendant’s wit- 


while — nesses was under examination. Under such circumstances, 
party’s es- , 

ses is under ex- we are not ready to say that, if the defendant had arrested the 
amination, he , m A 
should immedi- trial, by moving the court for a continuance of the cause, until 
p< tiga he could procure the testimony of the witnesses able to prove 
lowing time 
procure 


— sought always within the discretionary power of the court, should not 
evidence. 


. have been granted, €. of Pr., art. 468 ; and that if it had been 
improperly refused, he would not have obtained relief at our 


Pa the material facts newly discovered, such continuance, which is 


hands.’ But the defendant, although in possession of sufficient 
information on the existence of evidence, which he afterwards 
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swore to be material and important, permitted the trial to proceed, Easrzmw Drs, 


and thus, in our opinion, has precluded himself from claiming the 
benefit of it on a motion for a new trial. It is perfectly clear 
that, in the words of the article 561 of the Code of Practice, the 
evidence was not discovered since the judgment was rendered, 
and that the defendant, far from showing that he had used every 
effort and diligence in his power to procure the testimony be- 
fore judgment, thought he could do without it, and made no 
attempt whatever to obtain it. 

On the whole, we think the judgment of the lower court 
is correct; credit was allowed to the defendant for $400, as 
being the amount of adebt provento have been due and paid to 
one of the witnesses; and although it has been shown that the 
purchases made by this creditor at the sale of the property of 
the estate of plaintiff’s father, amounted to $646, there is no 
evidence that any more than $400 was applied to the satisfac- 
tion of theedebt. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Probate Court be affirmed with costs. 


SMITH vs. BRADFORD. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT FOR THE PARISH OF EAST 


FELICIANA, THE JUDGE OF THE DISTRICT PRESIDING 


Attorney’s fees are sometimes allowed as special damages on the dissolution of an 
injunction wrongfully sued out, as a punishment for the unjustifiable resort to 
this as a means of delay to.defeat the ends of justice. 

But where an injunction is maintained against hypothecary or executory pro- 
ceedings on account of a defect in the affidavit and other parts of the - 
ings, special damages‘or lawyer’s fees will not be allowed: 


This is an injunctioncase. The plaintiff obtained an injunc- 


March, 1841. 
TF 


SMITH 
v8. 
BRADFORD: 


= - — CE - 
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Eastern Drs. tion to restrain an order of seizure and sale which the defen- 


March, 1841. 


SMITH 
vs. 
BRADFORD. 


dant, Bradford, had taken out and was prosecuting on his 
mortgage and vendor’s privilege. The plaintiff alleges that 
the defendant failed to make the necessary legal demand of 
him as third possessor, and to take the oath required before re- 
sorting to the hypothecary action against mortgaged property 
in his hands as a third possessor. That under these illegal 
proceedings the sheriff seized and removed the negroes who 
were engaged in the cultivation of his plantation, in violation 
of the 660th article of the Code of Practice, thereby causing 
him great damage. He alleges there is no affidavit that the 
debt for which the seizure is made is due; or that it was de- 
manded from the original debtor thirty days before coming 
upon him as third possessor; wherefore he prays that the de- 
fendant, Bradford, and the sheriff be perpetually enjoined from 
any further proceedings upon said order of seizure and that he 
have judgment for $5000 in damages. 

Bradford answered separately; admitted the seizure and 
justified his course in the proceedings he had instituted; and 
averred that the injunction was wrongfully sued out, occasion- 
ing him much damage. He prayed that it be dissolved with 
damages and costs; besides $500 special damages. 

Robbins, the sheriff, answered separately, and has been re- 
leived in part. See 14 La. Rep., 281. 

The District Judge on hearing the evidence, decided that 
the executory proceedings instituted by the defendant, Brad- 
ford, had been changed ‘into an hypothecary action, and carried 
on illegally, by which the defendant therein (now plaintiff in 
injunction) had been much harrassed and damaged. Judg- 
ment was rendered perpetuating the injunction, and for 500 
dollars special damages against the defendant; being the ex- 
pense of counsel fees in instituting and carrying on the present 
case. The defendant appealed. 

‘Andrews, for the plaintiff, insisted the judgment was cor- 
rect. The plaintiff was damaged by the wrongful and illegal 
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procedings of defendant: and he who causes damage to an-Easrzan Drs. 


other is bound to indemnify the person suffering or injured. 

2. There can be no difference between the cases in which an 
individual illegally sues out an injunction, and where by his 
illegal proceedings he compels his adversary to resort to one 
for protection. In the first case it has been decided that attor- 
ney’s fees may make part of the damages sustained, and there 
is no reason why they should not be allowed in the latter. 
The loss and damage to the party is the same. La. Code, 
2294 ; 2 La. Rep., 102; 5 idem, 246; 13 idem, 90. 

The appellant joined issue on aclaim for damages, and set up 
a demand in reconvention for damages and injuries done him, 
and suffered proof to be offered against him without objection and 
introduced evidence‘himself. It is now too late for him to com- 
plain. 


Muse, for defendant and appellant: 

1. In this case, the plaintiff relies for a reversal of the judg- 
ment herein appealed from, upon the following ground, viz: 
That there is no law or authority to compel him to pay the 
lawyer’s fee of his successful adversary, as special damages, 
in a case like the present—nor any other “ expense of the 
suit,’ but the costs of court. No law or authority having been 
cited or ‘‘referred’’ to by the Judge a@ quo. Neither does the 
justice of the case authorize such a decree. 8 La. Rep., 33; 
Keene vs. Lizardi et al. 

2. The laws and decisions of this honorable court relative to 
injunctions wrongfully obtained to restrain the execution of 
judgments, having, as is humbly conceived, no sort of appli- 
cation to an executory process informally or ‘‘ improvidently”’ 
issued. 


Morphy, J. delivered the opinion of the court. 


The plaintiff, a third possessor of mortgaged property, en- 
joined executory proceedings instituted by defendant, and at 
the same time claimed damages against him, and against the 

34 VOL. XVII. 


March, 18A1. 


SMITH 
v8. 


BRADFORD. 
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Fastern Drs, Sheriff, Robbins, who had made the seizure. The injunction was 


eT made perpetual and both defendants decreed to pay damages. 


ye _Robbins took up an appeal which was decided in January term, 
BRaprorv: 1840. Bradford, the other defendant, now prosecutes this his 


separate appeal from said judgment. 


We have considered a motion made to dismiss this appeal, but 


Attorney’s fees find nothing in it that should prevent us from examining the me- 
ti ; ie celal ‘ 
pr ol eg _ rits of the case. The sole ground of complaint in this court is 


= — ‘tion (at defendant was decreed to pay the plaintiff whose injunction 
of an injunction was maintained the fees of his lawyer, amounting to $500, as 
wrongfully sued c fe ; : 

out, asa punish- special damages. We are of opinion that in this the court 
ment for the un- ae ahs wes 
justifiable resort below erred; it is true that when an injunction is dissolved, 


to this as a 
means of delay 


to defeat the issued have several times been allowed as special damages, 
ends of justice. E 
under the act of 1831. This was thought necessary to carry 
out the intention of the lawgiver, whose avowed object was to 


punish with heavy damages the too frequent and unjustifiable 


the lawyer’s fees of the party against whom it has wrongfully 


resort to a proceeding which had become the daily means of 
delaying and sometimes defeating the ends of justice; but be- 
cause such a decision was made, it by no means follows that 
when an injunction is maintained, damages of this description 
are to be allowed to the plaintiff in injunction. Were we, in 
this instance, to give such damages on account of the supposed 
analogy between the two cases, we see no reason why we 
should not be called upon hereafter to allow them in every 
case ; for the party enjoining the execution of an order of sei- 
zure and sale might be viewed as standing in the position of 
an ordinary defendant. After.a while the lawyer’s fees of 
every successful defendant would be claimed as a matter of 
course, and would become a part of the costs to be paid in 
every suit. This, we believe, would be contrary not only to 
law but to sound policy and justice; it,would be closing the 
doors of our courts on a large class of suitors, who would not 
dare to assert their just rights lest they should expose them- 
selves to a heavy penalty, in case they should not be able to 
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support their demands by sufficient evidence ; or should fail to arsee-ge Du. 
. . ar ° 
succeed through some mistake or error on the part of their sae 
. : : HARALSON 
counsel, as has happened in the very case under consideration. a 
Plaintiff’s injunction was maintained on the ground that the ©? ®* 4™ 
defendant had failed to make the affidavit required by law in Der ng rs 
all hypothecary actions in relation to the preliminary demand maintained _a- 
. gainst nypothe- 
to be made of his debtor. The taxed costs formerly allowed cary or executo- 
to the attorney of the successful party having been repealed, (7 poe 
we know of no law sanctioning the allowance of any thing ee 
beyond the ordinary costs of court to be paid by the party cast. parts of the pro- 
. : id ceedings, special 
It is therefore ordered that the judgment of the District Court damages or law-- 
“ : . yer’s fees will 
be reversed, and proceeding to give such judgment as in our: ¢¢ be allowed. 
opinion should have been rendered below: it is further order- 
ed that the injunction be rendered perpetual, and that defen- 
dant pay the costs of the court below; those of this appeal to 


be paid by the plaintiff and appellee. 








HARALSON vs. CAMP ET AL. 


APPEAL FROM THE COURT OF THE THIRD IISTRICT, FOR THE PARISH OF WEST 


FELICIANA, THE JUDGE THEREOF PRESIDING. 


In a suit for professional services as an attorney at law, when no other services 
were rendered than aiding to draw a pctition ina suit which was afterwards 
abandoned; the verdict of « jury disallowing the plaintiff ’s demand was not 
disturbed. 


This is an action for professional services as attorney and 
counsellorat law. The plaintiff alleges he was employed with 
another lawyer to institute suit in the Probate Court of Pointe 
Coupée, to compela tutrix to render an account, and to annul cer- 
tain Probate proceedings and recover for the plaintiffs therein 
(present defendants) a plantation and about forty slaves ; that the 
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Eastern Das. petition was filed and he was at much trouble to investigate 
March, 184\- the law and facts of the case. He states there was no sum 

HARALSON §= stipulated or agreed upon, but he alleges his services were 
camp Er at. worth $500, for which he prays judgment. 

The defendants admitted they employed the plaintiff, but 
that he wholly failed in the suit; that he neglected to attend 
to it; whereby they were compelled to abandon it, from his 
non-attendance and neglect. They reconvene for damages. 

The cause was finally submitted to a jury on a mass of tes- 
timony, who returned a verdict for the defendants. From 
judgment confirming the verdict, after an unsuccessful attempt 
to procure a new trial, the plaintiff appealed. 


Stevens, for plaintiff. 
Lyons, contra. 
Bullard, J. delivered the opinion of the court. 


This is an action by an attorney and counsellor at law to 


In a suit for recover the value of his professional services on a proceeding 
professional ser- 


ee — in the Court of Probates for the parish of Pointe Coupée. No 
ney at law,when : i : > 
no. other’ ser- Other services are shown except in aiding to draw a petition. 


ered than aid. Lhe suit was ultimately abandoned by the plaintiffs, who are 


ing to draw the defendants in this case. The questions whether it was the 
petition, ina suit 


— — a fault of the plaintiff that the suit was not prosecuted, and what 
wards abandon- pike : 

ed; the verdict was the value of the plaintiff’s services, were left to the jury, 
f a jury disal- , ‘ 

lowing "a. who found a verdict for the defendants, and the judge over- 


plaintiff ’s de- : 2 
rc gelnlipe: ruled a motion for a new trial. 


disturbed. A careful examination of the evidence has not satisfied us 


that it is our duty to disturb the verdict. 
The judgment of the District Court is therefore affirmed 
with costs. ' 
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ORLEANS NAVIGATION CO. vs MUNICIPALITY Noe 2 Eyasreny Dis. 
March, 1841. 





APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW-ORLEANS. 





ORLEANS 


Where the plaintiffs take nothing by their suit, the defendants should be allowed ¥A4VIGATION Co, 
v8. 


all their costs, MUNICIPALITY 
When the injury complained of is damage done to the plaintiff’s works, and NO. 2. 

the matters in contest are the actual damages or injury done and sustained, 

the court will not inquire into the plaintiffs’ tiles or chartered rights to make 

the public works in question. 


This suit commenced by injunction. The plaintiffs allege 
they have power and authority conferred on them by the laws 
of the late Orleans Territory; and an act of Congress passed 
the 3d. March, 1807, to dig and make a Canal from Lake . 
Pontchartrain to the Mississippi River. That in 1837, they 
resolved to continue the construction of this canal, from the 
Basin at Canal Carondelet, extending through Basin and Ca- 
nal streets to the river, and actually commenced digging and 
excavating said canal in the middle of Canal street, near the 
river, when the Municipality No. 2 sent a body of men and by 
force of arms drove petitioners’ agents and workmen away; 
prevented them from prosecuting said work, and filled up the 
canal or excavations to a considerable extent; injuring and 
causing damages to their work. That the officers who di- 
rected this force are liable, together with the defendants for 
the trespass. They pray that the defendants and their offi- 
cers or agents be perpetually enjoined from molesting and 
hindering them-in prosecuting their works; that their autho- 
rity and right to make their canal through the middle of Canal 
street be recognized and decreed; and that they have judg- 
ment for their damages and costs. 


The defendants pleaded a general denial, and expressly 
averred that the space of ground running through the middle 
of Canal street is and has been for more than 30 years, in the 
exclusive possession and enjoyment of the late Mayor, Alder- 
men and inhabitants of the City of New-Orleans, and of the 
public generally, first as part of the commons and now asa 
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Eastern Drs. public street; and the plaintiffs having always acquiesced in 


March, 1841. 


said enjoyment, have thereby lost any rights they might ever 


ORLEANS _have had to the same. That the defendants have succeeded 


NAVIGATION CO 
V8. 
MUNICIPALITY 
No, 2. 


‘by the division of the city to its right of regulating the police 
of so much of said highway or street, as lies within their 
limits ; and the plaintiffs having illegally taken possession and 
caused a large hole, or trench or ditch to be dug therein, 
which they abandoned, and which was filled with stagnant 
water, injuring and endangering the health of the inhabitants 
in its neighborhood, they were notified to fill it up, and on 
failing or refusing the defendants caused it to be filled up; 
and that this expense and the illegal acts of the plaintiffs 
caused them damage to the amount of 500 dollars, for which 
they pray judgment in reconvention; and for general relief. 


Upon these issues the case was tried. The plaintiffs pro- 
duced in evidence all their titles, charters, grants, &c., show- 
ing their rights and privileges to make the work in question. 
It appeared that after digging a large ditch in the middle of 
Canal street, near the river, the plaintiffs suspended their 
work, upon which the ditch filled with water, and in the 
month of June on the return of warm weather, the Munici- 
pality notified them to fill it up, as it had become a nuisance. 
Upon refusal, the Municipality sent its officers witha sufficient 
force and filled it up at the plaintiff’s expense. 


The Parish Judge was of opinion, upon summing up the 
case, that the evidence was not sufficient to establish on either 
side, the damages claimed; and gave judgment dismissing 
the suit, each party paying their own costs. The defendants 
appealed. The plaintiffs prayed an amendment of the judg- 
ment in their favor. 


Hennen, for the plaintiffs. 


Carter, for the defendants. 


Martin J. delivered the opinion of the court. 

















OF THE STATE OF LOUISIANA. 271 


The plaintiffs in this suit allege that they are owners of a Easrenw Drs. 
strip of land in the middle of Canal street in the City of New ee. 
Orleans, conveyed to them by the Mayor, Aldermen, and in- . 0RCRINS o. 
habitants of said City, in pursuance of an act of Congress, v8. 

MUNICIPALITY 
for the purpose of digging a Canal, connecting the navigation _no.2. 
of Lake Pontchartrain with that of the River Mississippi. 

That they lately began to dig and excavate the Canal, and 
after having progressed therein they were obstructed and pre- 
vented by some of the inhabitants; and afterwards the defen- 
dants caused the excavations they had made to be filled up 
and levelled with the ground, to their great injury and dam- 
age. They pray for damages and that their title to this strip 
of land may be recognized, and the defendants for ever en- 
joined from disturbing them in the possession and use thereof. 

The defendants pleaded the general issue; and aver that 
the premises have for upwards of thirty years been in the 
exclusive possession and enjoyment of the Mayor, Aldermen 
and inhabitants of the City of New-Orleans, first as part of the 
commons of said City, and now forming a part of one of the 
public streets; that the premises being within the jurisdiction 
of the defendants; and the plaintiffs having made a large and 
deep excavation, which they afterwards abandoned, and left 
filled with stagnated water, that during the hot season became 
_a great nuisance, they were ordered by the defendants to have 
it filled up: And on their neglect and refusal, this was effected 
by the defendants. They pray that they may be allowed the 
expenses incurred therein, which they claim in reconvention. 

The Parish Court dismissed both parties and ordered that 
each should pay his own costs. The defendants appealed. 


The plaintiffs and appellees have prayed the amendment 
of the judgment, so that this court may decree to them their 
title to the premises ; and that the defendants be enjoined from 
disturbing them in the possession and use thereof. 

The defendants can have no other ground of complaint than 
the refusal of the court to give them judgment for the damages 
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Easterns Drs. occasioned by the wrongful acts of the plaintiffs and their 





March, _ ones. 
ORLEANS The record does not contain any evidence as to the extent 
NAVIGATION CO. ; 
vs. of the damages claimed; the court therefore properly refused 


MUNICIPALITY ° ° os . 
no.2.  toallowany. The dismissal of the petition entitled the defen- 
dants to their costs. The court in our opinion erred in not 

aaa sae allowing them. Costs are always to be paid by the party 


nothing by their cast, The only exceptions to this rule, are perhaps, that 


suit, the defen- . . ; : 
dants should be stated in the Code of Practice, article 370, and when there is 


allowed all their , 
costs. no amicable demand. 


The plaintiffs have not stated in their petition any fact 
which authorizes them to ask that the title claimed by them to 
the premises be recognized; and that the defendants be pro- 
hibited from disturbing them, except the filling up the excava- 
tions which they had made and left, by the order of the 
defendants, after they (the plaintiffs) had been notified and 
required to fill them up. The order given for filling up the 
excavation is not stated as a measure in opposition to the 
plaintiffs title, and the right which they claim to make a 
Canal. The answer and evidence show on the part of the 
defendants, that it was a regulation of the police calculated to 
prevent an injury to the health and inhabitants, resulting from 
an accumulation of stagnant water, in consequence of the 

When the in- plaintiffs having abandoned the work which they had begun. 
jury =. The answer avers that the premises have been for upwards 
avail worka, of thirty years in the exclusive possession and enjoyment of 
- pei the inhabitants of the City, and now forms a part of one of its 
the actual dam- principal streets. This is literally true; but the alleged pos- 


s or injury 3 ‘ a P 
=. ond td session and enjoyment stated to have heretofore existed, is not 


tained, the court inconsistent with the right which the plaintiffs claim to dig a 
into the plain- . : er : 
ai: dike a Canal; for the conmeyance of the premises to the plaintiffs, is 
chartered rights expressly made for this purpose ; and the defendants contend 


to make the : ; 3 
public works in that the possession and enjoyment of them cannot be disturbed 
— by any other means, than those which are intended to carry 


into effect the object of the conveyance. 
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It does not appear to us that the Parish Court erred in re-Eastzmy Dis, 


fusing to recognize the plaintiffs’ title and perpetuate the 
injunction which had been granted. The amendment of the 
judgment asked for by the appellees cannot therefore be al- 
lowed. 

It is ordered, adjudged and decreed that the judgment of 
the Parish Court be annulled, avoided and reversed; and ours 
be, that the petition of the plaintiffs be dismissed; and that 
the rights of the defendants to damages on their plea of re- 
convention be reserved; the plaintiffs and appellees paying 
costs in both courts. 


RANDALL vs. BANK OF LOUISIANA. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT FOR THE PARISH OF WEST 


FELICIANA, THE JUDGE OF THE DISTRICP PRESIDING. 


A judgment not rendered between the same parties cannot form the plea of res 
judicata. , 

Objections that a private act of transfer of a judgment, to the plaintiff’s attorney 
in fact has no date against third persons, and that there is a discrepancy in the 
names of the transferree, go to the effect and not to its admissibility in evi- 
dence ; especially when the variance is explained. 


A recital in a deed or act of mortgage cannot produce any effect to the prejudice 
of a person nota party to it, and who does not claim under it; and such 
recital is not evidence against a stranger to the second deed. 


Third persons cannot contest the validity of a sale and transfer of a judgment 
between others, as being simulated. It is only the heir or creditor of the 
owner whose rights or interest may have been affected or prejudiced by the 
transfer, who can complain. 

The seizing creditor is entitled to the revenues of the property whilst under 
seizure from the time the seizure was made until sold. 


This case commenced by injunction. The plaintiff sues by 
35 VOL. XVII. 


March, 1841. 
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Easterns Drs. his agent Joseph R. Thomas, and shows that he is the trans- 


March, 1841. 


RANDALL 
vs. 
BANK OF 
LOUISIANA. 


ferree and owner of a judgment, recovered the 27th January, 
1825, by C. McMickeh as curator of the estate of Taliaferro 
Reno, deceased, against Edmund Monroe and others, for the 
sum of $3,773, which was duly recorded in the Parish Judge’s 
office, the 8th February following. That on the 4th January, 
1828, an execution issued on said judgment and was levied on 
3 lots of ground in St. Francisville, and the sale enjoined by 
E. Monroe on the 4th February following. That the matter 
remained in this situation until the 10th May, 1832, when the 


injunction was dissolved. 


The plaintiff further shows that on the 9th April, 1828, 
McMicken as curator, sold at Probate sale all the property of 
Reno’s estate, including this judgment, which was purchased 
by Samuel A. Atchison for $1,740; and that on the 14th 
May, 1828, Atchison transferred the judgment to him (peti- 
tioner) by private act, through Robert J. Nelson, petitioner’s 
agent and attorney in fact, for a valuable consideration, there- 
by giving him the right to demand and receive the amount 
thereof in his own right. 


The plaintiff further states that on the 30th April, 1827, E. 
Monroe, one of the debtors in said judgment, executed a mort- 
gage on this same property to the Bank of Louisiana, to 
secure the payment of $1,000; and on which the defendants 
have obtained an order of seizure and sale, and are proceeding 
to sell the same on the 20th February, 1837, to the manifest 
injury of this petitioner; wherefore he prays for an injunction 
restraining and perpetually enjoining said sale; that the rev- 
enues of the property be taken into possession by the sheriff 
until the further order of court; and for general relief. 


The defendants first pleaded the exception of res judicata 
that all the matters now in contest, have already been decided 
in a suit between Charles McMicken, curator, &c., against 
Edmund Monroe and others, about the same property; in 
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which said McMicken’s appeal was dismissed; judgment hav- Easrrax Dis, 
, P . March, 1841. 
ing been rendered against him. —————— 
The defendants pleaded a general denial, and denied spe- ™4*04** 
_ cially the identity of the plaintiff and consequently the right Ba sf 
of his attorney in fact to sue. They admit the rendition of the 
judgment under which the plaintiff claims; they set up their 
mortgage and confession of judgment from Monroe which 
they allege was given more fully to invest them with security 
for the payment of the sum of $1,000, and its interest, and he 
(Monroe) caused to be transferred to them a note for this sum 
signed by him, payable to the order of one Andrew Skillman, 
dated the 17th November, 1825, payable~the first day of Au- 
gust, 1827; and also caused to be assigned by public act, the 
mortgage which he, Monroe, gave Skillman to secure pay- 
ment of said note and other notes given him for the price of 
said property, &c.; which assignments invested them with the 
original vendor’s privilege of said Skillman on the property 
and is superior to every other privilege on the same. They 
finally aver they have sustained damages by reason of said 
injunction in the sum of 250 dollars, which they claim and 
pray that the plaintiff’s petition be dismissed. 
Upon these pleadings and issues the cause was tried, 
The main contest was about the two mortgages; that re- 
sulting from the recording the plaintiff’s judgment the 8th 
February, 1825, and the one given by Monroe to Skillman, 
dated the 17th November, 1825, to secure the payment of his 
note of 1000 dollars, payable to and endorsed by the latter 
and transferred to the defendants. 
The District Judge who tried the cause summed up the 
whole matter in considering plaintiff’s mortgage valid and 
binding, from the time of recording it; that Skillman had no 
vendor’s privilege upon the lots in question; and that Mon- 
roe’s mortgage to Skillman was dated 9 months after the 
recording of. plaintiff’s ; that the Bank became subrogated to 
the rights of Skillman on the 30th April, 1827; but there 
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Easterx Dis. was no evidence to show Skillman ever owned this property, 


March, 1841. 


RANDALL 
v8. 
BANK OF 
LOUISIANA 


he was only mortgagee. That the plaintiff’s mortgage was 
of an older date than defendant’s; consequently must hold the 
property. There was judgment perpetuating the injunction 
and decreeing the sheriff to pay over the proceeds and reve- 
nues of said property to the plaintiff, in satisfaction of his 
said judgment. The defendants appealed. 


Thomas §& Turner, for the plaintiff. 
Lobdell, contra. 
Simon, J. delivered the opinion of the court: 


Plaintiff states that on the 27th of January, 1825, Charles 
M‘Micken, curator of the estate of Taliaferro Reno, deceased, 
obtained a judgment against Edmund Monroe and others for 
the sum of $3773, with interest ; that said judgment was duly 
recorded on the 8th of February ensuing in the office of the 
parish judge ; that on the 4th of January, 1828, an execution 
issued against the defendants, which was levied on three lots 
of ground, situate in the town of St. Francisville, known as No. 
1, 2, and part of No. 12, in square No. 10; that the execution 
having been enjoined by Edmund Monroe, the sale of the lots 
was stayed until the 10th of May, 1832, when the injunction 
was dissolved. He further alleges that on the 9th of April, 
1828, the aforesaid judgment was, by virtue of an order of the 
Court of Probates, offered for sale and duly adjudicated tooneS. 
A. Atchison for the sum of $1740 ; and that the same was after- 
wards transferred to the plaintiff by Atchison, by an act under 
private signature, dated 14th of May, 1828. 

He further represents that on the 30th of April, 1827, E. Mon- 
roe executed a mortgage with confession of judgment, in favor 
of the defendants, thereby hypothecating the said three lots to 
secure the payment of $1000, &c.; that said defendants are 
about causing the same to be sold by virtue of an order of sei- 
zure and sale by them obtained, and the sale thereof is adver- 
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tised to take place on the 20th of February, 1837. He alsoEssrran Drs. 
states that the sheriff holds in his possession a certain sum of ae 
money proceeding from the revenues or rent of the property “™**»A™™ 
seized, out of which he is entitled to payment in preference to Peas 
subsequent creditors of the defendant in execution. He prays 
that a writ of injunction issue to prevent the sale of said pro- 
perty, that the revenues be ordered to remain in the hands of 
the sheriff until further order of the court, and that the seizing _ 
creditors be cited to show cause why the injunction should not 
be perpetuated. 
Defendants answered by first pleading the exception of res 
judicata, arising from a judgment obtained in their favor 
against Charles M‘Micken in two consolidated suits in which 
the same matters in controversy were adjudicated upon and 
finally decided between them and M‘Micken. They further 
deny the reality of such a person as Charles M. Randall; they 
admit the judgment obtained by M‘Micken against E. Monroe 
and others; and they set up their mortgage on the property 
seized, averring that it was given to secure the payment of a 
note of $1000, dated 17th of November, 1825, transferred and 
assigned to them by one Skillman, from which assignment 
they have acquired the original vendor’s privilege of said Skill- 
man on the property, which is superior to any other. They 
pray that the injunction be dissolved and for damages. 
The plea of res judicata was first disposed of by the lower 
court and overruled; and after a full investigation of all the 
matters in controversy, the judge a quo perpetuated the injunc- 
tion, and ordered the proceeds of the sale of the lots in question 
together with the revenues arising therefrom, which may be or 
may hereafter come into the hands of the sheriff, to be first applied 
to the satisfaction of the plaintiff’s judicial mortgage; from 
which judgment the defendants appealed. 
This is merely a question of distribution for which there 
was no necessity to arrest the sale of the property seized by 
the issuing of an injunction; and had the defendants moved 





I 











278 CASES IN THE SUPREME COURT 


Eastern Dis, the court to dissolve the injunction on the face of the petition, 
March, 184. ve are not ready to say that the motion should have been over- 
= ruled; and we concur with the judge a quo in the opinion that 
sank or the legal and proper course which the plaintiff should have 
sacar pursued, ought to have been to let the sale be proceeded in, 
and to make opposition to the proceeds thereof being paid by 
the sheriff to the defendants before satisfying said plaintiff ’s 
claim. C. of Pr., arts. 678, 679, 683, 684, 401, 402, 403. 
But the defendants have thought proper to join issue on the 
matters alleged in the petition, and to go to trial on the respec- 
tive pleadings of the parties. We shall therefore examine the 

case on its real merits. 
The first question to which our attention is called, is that of 
A judgment res judicata. This point presents no difficulty, as the judg- 
= mee ment referred to was not rendered between the same parties 


between 


same parti*s and cannot form the plea of res judicata. 6 Martin, N. S., 


plea of res judi- 290; 5 La. Rep., 474. In the former suit, the contestation 
was between the curator of Reno’s succession and the present 
defendants ; and said curator had clearly no right to prosecute 
in favor of the succession a claim founded on a judgment 
which had been sold several years before. The district judge 
did not err in overruling said plea. . 

; The next arises from a bill of exceptions taken to the opi- 

Objections . ee ; alte , 

that a private nion of the lower court permitting the introduction in evidence 
act of transfer of » certain act under private signature, purporting to be a 


of a judgment to 
pl et deed of transfer of the judgment, from Atchison to Robert 
has no date a- Nelson as attorney in fact of the plaintiff; the objections were 


inst thir ; 
conn and that that it had no date against defendants and that Nelson appears 


cod in ‘the to act as the agent of C. McM. Randall and not of C. M. Ran- 
names of the . . : 

quadiesn,gpte dall. We think the objections were properly overruled, as 
the effect andthey go to the effect and not to the admissibility of the evi- 
not to its admis- 5 aes 7 : 
sibility in evi-dence; particularly as the plaintiff offered in the mean time 


gt Rayer the testimony of a witness to explain the variance. 


varianee is €X- Oy the merits, the defendants aver that their mortgage 
should obtain the preference over that of plaintiff, as being 


plained. 
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older and as carrying with it the vendor’s privilege: Plaintiff's Eastsan Dis. 
judgment was recorded on the 8th of February, 1825, and the sr 
act of mortgage given to the defendants by Edmund Munroe ™4™»4™4 
on the property in dispute, was passed on the 30th of April, 34x or 
LOUISIANA, 
1827, and recorded on the 31st; so that from the dates of the 
recording of these different mortgages, it appears clear that the 
plaintiff’s judicial mortgage is anterior to the defendant’s con- 
ventional one. 
But it is contended that the act of mortgage given to the 
Bank recites that the property mortgaged is the same which 
E. Monroe had purchased from A. Skillman on the 17th of 
November, 1825; and it is insisted that the debt which Mon- 
roe contracted towards defendants, is the same which was 
transferred to them by Skillman, by the assignment of a note 
of $1000, secured by a former mortgage ; and that in conse- 
quence of the said assignment and transfer of the note and 
mortgage made on the 30th of April, 1827, the defendants 
have become invested with the original vendor’s privilege of 
Skillman on the property, and is superior to every other pri- 
vilege or mortgage on the same. 
It is proper to remark that the act of mortgage from Monroe 
to the bank declares that the debt for which the mortgage is 
given, is contracted for a loan of money granted by the cor- 
poration to the appearer, and which he acknowledges to have 
received, and this alone would perhaps exclude the idea that 
the consideration was the same as that contended for by the 
appellants. But even supposing it to be the same, we think 
the district judge did not err in rejecting their pretensions. 
It is true that the note transferred by Skillman to the bank, is 
dated the 17th of November, 1825, and that the mortgage also 
transferred, is dated the same day, and recites the property to 
be the same which the said Andrew Skillman this day convey- 
ed to Edmund Monroe ; but no act of sale conveying the pro- 
perty in dispute has been introduced in evidence; none is 
shown to have ever been recorded, and by the article 3238 of 
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Eastern Dis.the Louisiana Code, the vendor of an immovable only pre- 
March, 184. serves his privilege on the object sold, when he has caused 
RANDALL his act of sale to be duly recorded, &c. The recital in the first 
naxx or deed of mortgage cannot produce any effect to the prejudice 
nownsr’S® of the plaintiff: it is a well known rule of evidence that “ a re- 
A recital ina Cilal in a deed will not operate as an estoppel, or as evidence, 
deed or act ofagainst one who was neither a party to the deed nor claims 


mortgage can- ih ° : 
not produce any under the party ; and that such a recital is not evidence against 


pore ye oe a stranger to the second deed. 1 Starkie on Evidence, part 2, 
hs ae ae section 156, page 369; 2 Starkie, part 4, page 31; Phillips on 
does not claim Pyidence, vol. 1, page 356. The only rights therefore shown 


under it; and 
such recital ishy the appellants, are those which result from the conven- 
hen pages tional mortgage given on the 30th of April, 1827; and per- 
SS tees also, by virtue of the transfer, from that of the 17th of 
November, 1825; and if so, the bank cannot derive any bene- 
fit from them as against the plaintiff; whose judicial mortgage 
was recorded on the Sth of February, 1825, upwards of nine 
months previous to the mortgage of Monroe to Skillman. We 
conclude therefore that the plaintiff’s mortgage, being ante- 
rior in date, ought to be paid in preference to that of the de- 
fendants. 
But it is urged by appellants’ counsel that the transfer and 
sale to Atchison, at public auction, by M‘Micken as curator of 
Reno’s succession, and from Atchison to Nelson as agent of 
Randall are simulated, and ought to be declared null and void: 
Ist. Because the curator had no right to sell the judgment 
until he had executed it against Monroe et al., or showed there 
was no property to execute ; 2d. Because the curator M‘Micken 
was then privy tothe auction sale, and the principal actor in said 
sale; and was also the actor in the transfer from Atchison to 
Randall ; that no price is fixed in the act of transfer, which is 
made only for a valuable consideration; and 3d. Because 
M‘Micken’s testimony shows that the proceedings were carried 
on without Randall’s knowledge and for the advantage of the cu- 


rator, M‘Micken, &c. Admitting all these grounds to. be cor- 
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rect, which however do not form any part of the issues in this suit, Easter Dis. 
how can the defendants pretend to be benefited thereby? they Marah WE. 


are third persons to the acts of the curator; they have no right —n 


to complain, and cannot contest the title of the plaintiff to the saxxor 


: . : ° LOUISIANA: 
judgment. It is a matter which concerns exclusively the cre- 


ditors of Reno’s succession, or the heirs of the deceased; and _Third per- 
- sons cannot con- 
if ahy fraud has been committed by the curator, such fraud test meg ge 

. e ‘ oO a e an 
does not bear upon the appellants whose situation and rights transfer of a 
cannot be changed or in any way bettered by the illegal wieaaaee peat 
fraudulent acts of M‘Micken in the administration of the suc- —e e's oaly 


cession. The real and only issue between the parties to this the heir or cre- 
ditor of the 


suit, is whether the defendant’s mortgage and alleged privilege owner whose 
: elena R rights or inte- 
is to have the preference over the judicial mortgage resulting rest may have 


been affected or 
prejudiced by 
the plaintiff, whose title, in our opinion, cannot be disputed the transfer who 
‘ ; can complain 
but by those whose rights or interest may have been affected or 
prejudiced by the transfer ; and it is sufficient, as to defendants, 
that the plaintiff has shown a prima facie title. The facts, 
however, show that the judgment in question was regularly 
transferred and sold by virtue of an order of the Court of Pro- 
bates, and adjudicated to Atchison; that the latter transferred 
it to the plaintiff through R. Nelson, who acted as his agent 
or negotiorum gestor; that said plaintiff has accepted and ra- 


tified the act of Nelson by instituting this suit and instructing 


from the recording of a judgment which apparently belongs to 


Joseph R. Thomas, his agent, accordingly ; that the signatures 
of the parties to the act of transfer, are genuine; and that the 
plaintiff has made out such a title to the judgment as to entitle 
him to controvert the defendants’ pretensions, and to recover 

its amount contradictorily with them. 
The appellee has prayed in his answer that the judgment The seizing 
appealed from be so amended as to allow him the nett proceeds creditor is en- 
titled to the re- 


of the revenues of the property, collected by the sheriff, whilst venues of the 


. . ‘ ‘ ro whilst 
it was under seizure. He is undoubtedly entitled to recover a oa 


such revenues as may have or may hereafter come into the io seme 
hands of the sheriff from the time the property was seized ; to made until sold. 


36 VOL. XVII. 
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Eastern Dis, be applied, so far as necessary, to the satisfaction of his judi- 


March, 1841. 


CANTY 


BEAL. 


cial mortgage; but on referring to the judgment of the lower 
court, we find that these revenues have been already and cor- 
rectly allowed. There is, therefore, no need of our inter- 
ference. 

We have entertained a doubt on the propriety of perpetu- 
ating the injunction, which perhaps should have been dissoly- 
ed, so as to let the sheriff proceed with the sale of the property 
already seized, under the rules pointed out by the Code of 
Practice ; but as the appellants do not complain of this part of 
the judgment, and as this case being ‘one of old standing, the 
sale of the property will perhaps more expeditiously be made 
by. the plaintiffs suing out a writ of fieri facias, we are not dis- 
posed to disturb the judgment of the lower court. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs. 





CANTY vs. BEAL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF 


EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING: 


When all the matters in the pleadings are submitted to amicable compounders, 
that they should pass upon and settle all accounts between the parties, their 
award, when there has been no fraud, misconduct or extreme partiality, will 
be made the judgment of the court, without revision or alteration. 


This is an action for the settlement and balance on a part- 
nership for carrying on the brick making business. The 
plaintiff alleges that in April, 1837, he put in six able bodied 
negroes, acart and oxen, and the defendant was to furnish 
five negroes and his own services in carrying on a brick yard; 
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the profits arising to be on joint account. That these negroes Easterw Drs. 
were employed under the management and superintendance ret Be | 
of defendant about 7 months, and their services were worth po 
$216 per month, and the cart and oxen three months, worth BEAL. 
$75. He alleges that defendant instead of employing said 
hands about the brick yard and in the manner stipulated, he 
had them at extra work for his own benefit and use, no way 
connected with the concern, to his damage $500, besides the 
value of their services. ‘That had the business been carried 
on properly and a correct account been rendered of the pro- 
fits he would have realized $2,087. That defendant has 
refused and neglected to render an account. He prays that 
defendant be required to render a correct account of the part- 
nership concerns and of the profits arising therefrom ; and pay 
for three months extra work of his slaves at $216 per month; 
that he have judgment for $1,587, the value of the services of 
the slaves and cart, and $500 in damages. 

The defendant pleaded a general denial; admits the part- 
nership but averred that the plaintiff failed to comply with his 
part of the contract, or agreement. He sets out the various 
matters involved ; admits the concern made $1,493, but when 
the expenses, his services, and various other charges, &c., are 
deducted, the plaintiff stands indebted to him in the sum of 
$312; according to an account annexed, for which he prays 
judgment with damages. 

The cause was finally submitted to amicable compounders 
who brought in an award of $657 97 in favor of the defendant. 

On motion to make the award the judgment of the court, it 
was opposed by the plaintiff on various grounds; but not 
attacked through fraud or any misconduct in the persons act- 
ing as amicable compounds; only as being grossly erroneous. 

The objections were all overruled and the award entered up 
as the judgment of the court, from which the plaintiff 
appealed. 

Elam, for the plaintiff and appellant. 
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R. N. & A. N. Ogden, for the defendant. 
Morphy J. delivered the opinion of the court. 


The plaintiff sued for a settlement of accounts with defen- 
dant as managing partner of an association formed between 
them to carry on the business of brick making. In default of 
defendant’s rendering such account, it is prayed that he may 
be decreed to pay $1,587, for the value of the services of 
certain negroes furnished by plaintiff to the concern, and 
moreover $500 as damages. The answer charges that plain- 
tiff has failed to comply with his engagements to defendant; 
that he has not furnished any of the things he was bound to 
provide nor made any of the stipulated advances of funds to 
the partnership. To this answer are annexed accounts of the 
receipts and expenditures of the concern! and of several sums 
due by plaintiff to defendant which the latter offers in compen- 
sation of all claims against him. He prays judgment for 
such balance as may be found due to him, and for $2,000 
damages for the violation of the contract on the part of plain- 
tiff. On these pleadings, the matters in dispute were, by 
consent of parties and under an order of court, submitted to 
James Cooper and Daniel Barbee as amicable compounders; 
and it was agreed that their report should be made the judg- 
ment of the court. The referrees made and returned into 
court in due time their award, decreeing plaintiff to pay to 


_ defendant $657 97. Notwithstanding a motion to set aside 


this award, it was homologated and made the judgment of the 
court below. The plaintiff appealed. 

It is not pretended in this case that there has been on the 
part of the arbitrators any fraud, misconduct or extreme par- 
tiality. It is admitted on the contrary that the errors com- 
plained of were honest and unintentional; but it is said that 
without imputing to them the intention of so doing, yet it is 
evident that their award exhibits a want of due respect to 
common and established rules in regard to right and wrong ; 








OF, THE STATE OF LOUISIANA. 285 


and that the submission did not authorize them to pass on any Eastrrw Drs. 
other matters or accounts than those of the partnership. The ase 


latter complaint appears to us without foundation. The pri- — 


vate claims of defendant against plaintiff were not objected to _— Beat. 
when included in his reconventional demand, and all the 

matters in dispute as exhibited by the pleadings were submit- 

ted to the amicable compounders ; the intention of the parties 

seems to have been that they should pass upon, and settle all when all the 


matters in the 
accounts whatever between them. As to any errors alleged ae oo 


to have been committed in this award, even were they as Submitted to 
; : . amicable com- 
obvious as represented by the appellant (which from an in- pounders, _ that 
. : ; ., , they should pass 
spection of the record we are by no means prepared to admit;) upon and setile 


we do not feel ourselves authorized to inquire into them. cuaieaae 


Whatever has been honestly done in relation to the matters ~, their | & 
> 





when 


actually referred to the decision of the amicable compounders, there has been 
no fraud, mis- 


cannot be revised or altered by a court of justice; Code of conduct or ex- 

, t rtiali- 
Practice, art. 459 and 460; La. Code, art. 3077, 3096. In ty, will wie 6 
Davis vs. Leeds, 7 La. Rep. 477, this court said, ‘If parties t< i 


will submit their disputes to be decided by men chosen by liga or 
themselves as Judges, under the appellation of amicable 
compounders, they must abide their judgments without hopes 
of having them revised by the courts of justice, established 
by the Constitution and Laws of the State. Such Judges are 
not required to determine according to the strictness of the 
law ; they are authorized to abate something of this strictness 
in favor of natural equity.”” This, we must presume, the 
arbitrators have done in this case, as they stand before us ac- 
quitted of any improper or corrupt motives in rendering their 
award. 

It is therefore ordered that the judgment of the District 


Court be affirmed with costs. 
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COPELAND vs, MICKIE ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OP 


WEST FPELICIANA, THE PARISH JUDGE PRESIDING. 


Where an answer is put in and acted on, it cannot afterwards be objected to or as- 
signed for error, that the clerk omitted to mark it filed. 

The acts of a party from which the ratification of a contract is sought to be de- 
duced, must evince clearly and unequivocally his intention to ratify. If his 
acts be in any manner accounted for without a ratification of the contract ne- 
cessarily resulting from them, they do not amount to an approval or confirma- 
tion. 

No tacit approval or ratification of an act or contract is recognized, except that 
which results from the fact of suffering the time to elapse within which the 
rescissory action may be exercised. 

So ina contract of sale procured by threats and violence, and where the party 
received the money, partly through necessity and from the belief that it was 
incumbent on him to use diligence to collect the draft in which. he was to be 
paid, but he soon after tendered the money and demanded a rescission of the 
sale: Held that in thus receiving the money, there was no intention manifested 
to ratify the sale. 


This is an action for the rescission of a sale, alleged to have 
been procured by threats and violence, and for damages. 

The plaintiff alleges that in April, 1835, he became a part- 
ner in equal right with James F. Mickie in the ownership and 
cultivation of a plantation and gang of slaves, one undivided 
half of which was on the above date conveyed to him by said 
Mickie, who was previously the sole proprietor thereof. That 
they continued to cultivate and carry on said plantation, alter- 
nately in the absence of each other; until the 24th December 
following, when said Mickie withoutany pretext of bad manage- 
ment on his part, with force of deadly weapons and violence, 
aided by other persons, forced him to sign an act of sale at 
midnight reconveying all his right, title and interest in said 
property for the paltry sum of $3000, when in fact it was 
worth $30,000. He expressly charges that he was compelled 
forcibly to sign said act of sale, and that his interest in said 
plantation was forcibly, violently and knavishly wrung and ex- 
torted from him for the inadequate sum of $3000, which from 
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terror and fear he was constrained to accept; that he shortly Eastern Dis. 


afterwards and since tendered to said Mickie the said sum of _March, 84h. 
money and demanded a rescission of the sale and restitution of °*S=4™? 


his rights and interest in said property or otherwise pay him ™!¢E!® Er ats 
$30,000. He prays that said sale be rescinded and annulled ; 

that he be restored to his possession and rights to said property ; 

and that he have judgment for $30,000 in damages for the 

wrong and injury sustained by reason of the premises. 

The defendant admits the re-sale and conveyance to him by 
plaintiff of the property mentioned, for which he gave him a 
draft payable ten days after date for three thousand dollars on 
the house of Shipp, Ferriday & Co., at Natchez, which was 
paid the 8th January, 1836, which sum was more than equal to 
his interest in said property ; that plaintiff had neither advanc- 
ed or paid anything for or on account of said property. He 
further avers that his association with the plaintiff became dis- 
agreeable and insupportable on account of a report unfavora- 
ble to his character which he took no pains to investigate or 
clear up, by reason of which he solicited a settlement of their 
affairs, which resulted in a re-conveyance of all his interest in 
the concern for the sum of $3000. He expressly denies that 
there was any threats, force or violence used on the occasion ; 
that there never has been a tender as alleged, but on the 
contrary the plaintiff received and still retains the said sum of 
$3000 to his use, and expressly and tacitly approved and rati- 
fied said sale or contract of re-conveyance. He further denies 
all the allegations in the petition except so far as they have 
been expressly admitted, and prays that this suit be dismissed. 

On these pleadings and issues the case was tried before the 
court and a jury. 

The defendant died before judgment and the suit went on 
against his heirs. 

There was a mass of testimony taken and read on the trial 
touching the alleged threats, violence and force used in obtain- 
ing a rescission of the first sale, or re-conveyance of the plan- 
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Eastern Dis. tation and slaves from the plaintiff to the defendant, which 


March, 1841. 


COPELAND 
vs. 
MICKIE ET AL. 


satisfied the jury that unfair means had been used. There was 
a verdict rescinding the re-conveyance or sale of 24th Decem- 
ber, 1835, to defendant, and restoring the parties to their for- 
mer relative situations; and thatthe plaintiff recover for rents 
and revenues accruing from the plantation the sum of $8184; 
and the further-sum of $6000 in damages. 

After an unsuccessful attempt to obtain a new trial, from 
judgment confirming this verdict the defendants appealed 


Andrews & Muse, for the plaintiff and appellee. 


Turner, R. N. & A. N. Ogden, and Thomas, for the de- 
fendants. 


Morphy, J. delivered the opinion of the court. 


This action is brought to annul and set aside a sale alleged 
to have been extorted from piaintiff by threats and violence 
on the part of defendant, and to claim $30,000 in damages. 
The petition charges, that on the 8th of April, 1835, plaintiff 
became a partner in equal right with the defendant in the 
ownership and cultivation of a tract of land near the mouth of 
Red River, containing about nineteen hundred acres, together 
with eleven slaves and all the improvements, stock, farming 
utensils, &c., appertaining to it; one undivided half of all 
which property was conveyed to the petitioner by defendant, by 
a deed executed before John B. Dawson, the parish Judge of 
West Feliciana. That on the same day the defendant also 
sold to plaintiff an undivided half in the property of certain 
other slaves and two horses, then employed on and attached 
to the plantation. That these sales were made in pursuance 
of acontract of partnership antecedently agreed on and ac- 
cordingly defendant and plaintiff in the character of part- 
ners, jointly and alternately in the absence of one another, 
managed and conducted the plantation and slaves up to the 
24th of December, 1835, when the defendant without any 
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pretext of bad management or provocation on the part ofEasrer~ Drs. 


plaintiff, but solely with a view to wrest from him by force 
and violence his just rights in and to the said property, armed 
with deadly weapons, dirks and pistols, and in company with 
others, particularly with one James Bass, did seek, pursue 
and find plaintiff at the house of one Hamilton Orr, in the 
parish of Pointe Coupée; and then and there in a rude, violent 
and menacing manner demanded of him a rescision of the 
sales of the property held in partnership between them, to 
which demand the plaintiff promptly refused to accede. That 
thereupon the said James F. Mickie supported by his com- 
panions drew his pistol and with the same inflicted several 
blows on the head of plaintiff, declaring that in the event of 
further resistance or refusal to comply with his demand, he 
would shoot him; that plaintiff believing his life to be in dan- 
ger from the threats and acts of the said Mickie and his party, 
suffered himself to be taken without resistance across the* 
Mississippi, into the parish of West Feliciana, in the direction 
and course of the plantation of one Francis Routh; that the 
party having plaintiff in duress met with the said Routh and 
one John Harmanson, who from their remarks and manner at 
once betrayed a perfect aanderstanding of the treatment medi- 
tated against the plaintiff; that he was then handed over to 
the said Routh and Harmanson who conveyed him to the 
house of one Peggy Philips, declaring that their object was 
to force him to surrender all his interest in the partnership to 
defendant; and that if he would not do it voluntarily he 
should be /ynched into it; that defendant and his party finding 
that persuasion was of no avail, took the petitioner at some 
distance from the house and there told him in a tone and 
manner indicative of force and violence, not to be misunder- 
stood, that they were then prepared to deal with him as he 
might refuse or comply with the proposition made to him for 
the last time to surrender to defendant all his interest in the 
partnership, property for $3000;: that the plaintiff finding 
37 VOL. XVII. 
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EAsvane De. himself in the power of an armed party and conscious that 
aes resistance was useless, assented to every thing proposed ; that 
corprAN? he was then conducted to the dwelling house of said Routh 
MICKIEETAL! gta late hour of the night and confined under the guard of 
John Harmanson in a separate apartment until a deed of con- 
veyance for his interest in one half of the property was 
prepared, when he was taken into the presence of Judge 
Dawson for the purpose of signing the said deed, which from 
fear and terror the petitioner signed in the night of the 24th 

December, 1835. 

The petition further charges that plaintiff’s interest as part- 
ner in and to said plantation and slaves as also one half of the 
crop was fully worth $30,000 on the 24th of December, 1835; 
and that said interest was thus forcibly, violently and kna- 
vishly wrung and extorted from him for the inadequate sum 
of $3000, which from fear and terror he was constrained to 
«receive; but that since he has made a tender to defendant of 
the $3000, and demanded the restitution of his rights as 
partner to the said property, or the payment of the said sum 
of $30,000, with either of which demands the defendant has 
refused to comply. 

The answer admits the reconveyayge to defendant of plain- 
tiff’s interest in the partnership property for $3000, paid to 
him in defendant’s draft on the house of Shipp, Ferriday and 
Co, at Natchez, the proceeds of which -the plaintiff received 
on the 8th of January, 1836: It avers that said sum was more 
than equal to the value of such interest, as plaintiff never 
paid one cent on account of the property sold to him on the 
8th of April, 1835, and never advanced any money towards 
supporting the expenses of the plantation and negroes; the 


answer further avers that defendant’s association with plaintiff 
had become disagreeable and insupportable to the former, in 
consequence of a report unfavorable to the character and con- 
duct of plaintiff, which report he took no pains to investigate 
although it had acquired currency in their neighbourhood; 
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that by reason of this, respondent solicited a settlement of Easrenw Drs. 
‘ . ‘ March, 1841. 
their affairs, which resulted in a reconveyance of the property —— 
sold to him by defendant; the answer denies that there was °°PHs\s» 
any force or threats used to obtain such reconveyance, or that MICKIE5T aL. 
any tender in law or in fact was ever made to defendant of 
the $3000, but that on the contrary plaintiff received and kept 
said sum, thereby approving and satisfying the contract and 
depriving himself of the right to sue for its rescission. 
On these pleadings the parties went to trial before a jury 
who gave a verdict rescinding the sale of the 24th of Decem- 
ber, 1835, and decreeing defendants to pay $8184 for rents and 
revenues arising from the plantation, and the additional sum of * 
$6000 for further damages. After a strenuous but unsuccess- 
ful effort to obtain a new trial the defendants appealed. 
Before considering the merits of this case, it is proper to no- 
tice an error assigned by the defendants as apparent on the - 
face of the record. It is, that although the death of James 
F. Mickie was suggested of record below, the cause was after- 
wards tried without citation to, or any answer filed by the 
heirs of defendant, and that therefore the judgment’ was 
illegally rendered against them; they being in no manner 
parties to this suit. When the record was brought up last 
year, a certiort was prayed for by the appellee on the ground 
that an answer filed in the name of the representatives of the 
defendant, who had died after issue joined, was not to be found 
in the record; and was supposed to have been omitted in it by 
mistake. A certified copy of this answer has been filed in this 
court on the 8th of February last, from which it appears that 
David C. Mickie and N. S. Nichols, styling themselves sole 
surviving heirs of the late James F. Mickie, appeared below to 
defend the suit; leave of the court having first been obtained. 
They denied all the allegations of the petition, adopted the 
answer of the original defendant as their own, &c. This 
answer is signed by Johnson, Bullard & Thomas as attorneys; 
and the clerk certifies it to be a true copy of the original 
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Eastern Dis, answer of the heirs of James F. Mickie; as found among the 
aaeeer nee: papers of this suit; and moreover that it had been copied by 
— him with the other documents of the case into the record sent 
MICKIE ETAL, up to this court but was afterwardstaken out on the suggestion 
of James Turner, Esq., one of the counsel of the appellants, 

he having discovered that the paper had not been marked filed. 

The appellee’s counsel has made his affidavit that this answer 

was among the papers of the case before it was assigned, and 

was used on the trial below. This statement has not been 

directly contradicted, but we are pressed on the authority 

of the case of Monroe vs. M‘Micken, in 8 Martin, N. S., 

514, to consider the heirs of James F. Mickie as having 

never been parties to the suit because the clerk has omitted to 

endorse their answer as filed. This we are by no means pre. 

pared to do; the case alluded to is evidently different from the 

present. There the objection came from the opposite party 

who was not bound to notice the defendant’s answer until it 

was filed; and who complained that he had not had sufficient 

time to examine it before the jury was sworn. This case ex- 

- hibits the strange spectacle of the appellants’ counsel urging 

us to disregard their own answer after the case has been fully 

tried on its merits below, and when it is not pretended that 

the authority of the counsel who signed it is disavowed by the 

parties; other gentlemen, it is true, have been engaged and 

have appeared in this court, but this does not, in our opinion, 

alter the case; the record, moreover, shows that one of the 





appellants’ counsel here, James Turner, made a motion for a 

new trial below, in conjunction with Bullard and Thomas, two 

of the attorneys who signed the answer of the heirs, and 

When an among the numerous grounds urged by them in support of 
answer is putin ‘heir motion, we do not find that so much insisted upon in this 


and acted on, it 


cannot —_after- court; we cannot then but come to the conclusion that the heirs 

wards be object- ; ; 

os wy or assign- had made themselves parties to the suit, and cannot now be 
or error, ; cage 

that the clerk permitted to take any advantage of the clerk’s omission to en- 


omitted to mark : 
it filed. dorse their answer. 











OF THE STATE OF LOUISIANA. 203 


On the merits, plaintiff has substantially made out his case as Eastsrx Dis, 
set forth in his petition. A stronger one can hardly be imagined a 
and we cannot refrain from expressing our abhorrence of the 
lawless and ruffian-like conduct of the participators in ¢his ™Mickiz BT AL. 
scene of violenceand bloodshed. The circumstance of plaintiff 
having signed the contract in the presence of Judge Dawsoff 
without any positive resistance does not prove his consent to 
have been voluntary ; it might well be imagined that he was 
yet under the influence of fear and terror, and that he dreaded 
the treatment which might be reserved for him in case he was 
refractory to the will of those in whose power he was. The 
expression, “* J suppose I must sign the paper,’”’ used by the 
plaintiff before signing, showed his reluctance to do it, but The acts of a 
they were then not noticed or attended to by the magistrate PY"), the pon 
who had not the least intimation of what had passed, and who 


COPFLAND 
vs. 


fication of a con- 
i ; } tract is sought 
had stopped accidentally at Routh’s house that evening in ato ~~. deduced, 
ae sg p ; bey mus' eviuce 

state of extreme indisposition. It is said that admitting the con- clearly and un- 
: saa . _eqnivocally hi 

tract to have been violently extorted from plaintiff in the first in- jrtention to ran 


stance, he subsequently approved and confirmed it by receiving fy ae 


voluntarily the money after the violence complained of had ceas- ner accounted 
: : : ; for without a 

ed. We believe the true doctrine on this subject to be that the ratification of 
: : le the contract ne- 

acts of the party from which a ratification is sought to be deduced cessarily result- 


must evince clearly and unequivocally his intention to ratify ; Hey to —_ 


if his acts can be in any manner accounted for, without a ra-®mount to an 
; ; : > approval . or 
tification of the contract necessarily resulting from them, they confirmation. 


show no approval or confirmation on his part. 8 Toullier, 
page 705; No. 506, 507; Story’s Equity Jurisprudence, sec. 
307; 13 La. Rep., 172. From the terms of article 1849 of No tacit a 


proval or ratifi- 

the Louisiana Code it would seem that our law in a case like pg nr a act 
: ; e r contract is. 

the present, recognizes no tacit approval except that which recognized, ex- 
, ; 7+ cept that which 

results from the fact of suffering the ‘time to elapse within results from the 


P : _ , : f fact of suffering 
which the rescissory action can be exercised ; such appears also. time te 


i ier: ité Hy ; elapse within 
to be the doctrine of Pothier ; 7’raité des obligations, page 20, i 


No. 21. But be this as it may, and applying to this case the cissory action 
. ; , ; : may be exer- 
ordinary rules of tacit ratification, we cannot see in all the cisea, 
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Eastern Drs. acts of plaintiff taken together any intention to confirm the . 


March, WAN sale extorted from. him. It is true, that on his arrival at 


copELAND Natchez he received a hundred dollars from the drawees of the 
vs. 
mickizeT AL. draft; this, his necessities might have compelled him to ask of 


So in acon- them, driven as he was from his home and reduced to a state of 

le. aa 
so “py Uestitution. As tothe balance of the sum he afterwards re- 
threats and vio- 


tea gen i ceived, it might well be, as he avers, that having received in 
> 


the party re- payment a draft payable ten days after sight, he believed it his. 


ceived the mo- A 2 , 

ney, partly thro’ duty to use due diligence to collect it, lest in case he should 
it ee A - P 

> aenaagy A belief fail in the present suit, he might lose both his property and 


pst he the paltry sum given for it; but shortly after this, we find the 


to use diligence plaintiff depositing the money in the hands of a broker in 
to collect the 


draft in which Natchez and advising the defendant of the deposit; and of his 
he was to be. K a ‘. . 
paid, but he intention to bring the present action. This course of conduct 


_— — does not, to our mind, show any intention of confirming the 


ney and deman- gale, 
ded a rescission 


of the sale; held The just indignation of the jury who tried this cause be- 

that in thus re- : evietaestas 

ceiving the trayed them into errors which it is our duty to correct. After 

money, there allowing $8140 for the fruits and revenues arising from the 

li plantation, they gave $6000 for further damages. The peti- 
tion does not purport to claim either the fruits and revenues 
of the land or any damages for the personal wrongs sustained 
by the plaintiff. After setting forth the threats, and acts of 
violence used to compel plaintiff to surrender his interest in 
the partnership, the petition avers that this interest with one 
half of the crop of that year were at that time worth $30,000, 
and that before bringing the present action, plaintiff had de- 
manded of defendant either the restitution of all his rights as 
partner, or the payment of $30,000 in lieu thereof; thus show- 
ing clearly that the damages of $30,000 mentioned in the 
prayer of it were intended for the wrong and injury done to 


plaintiff by depriving him of his interest in the partnership, 


and the whole evidence goes to show the value of the slaves, 
of the land, and of the improvements ; but this sum the plain- 
tiff could not demand together with the restitution of the pro- 
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perty itself. He has lost none of his rights as a partner under Easrsuw Dis. 
‘ the act of the 8th of April, 1835; and can call upon defendants 


to account for the fruits and revenues of the land, and for a 
settlement of the partnership; but he cannot claim as a part- 


“ner any specific sum, because a liquidation of the concern 


can alone show the profits to be divided if any there be. Mead 
vs. Curry, 8 Martin, N. S., 281. As to the personal wrongs 
suffered by the plaintiff, it does not appear from the pleadings 
or evidence that he intended to seek redress for them in the 
present action ; and the record shows that shortly after the in- 
ception of this suit, criminal prosecutions were instituted 
against Mickie, Bass and Harmanson, for assault and battery 
and false imprisonment. This view of the case makes it un- 
necessery to examine whether vindictive damages can or ought 
to be awarded against the heirs of the wrong doer. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed, except in that part of 
it decreeing defendants to pay $8140 for fruits and $6000 for 
damages, which is hereby reversed ; the plaintiff and appellee 
paying the costs of this appeal. 


DOMINGUEZ vs. LEE ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT FOR THE PARISH OF EAST 
BATON ROUGE, THE JUDGE THEREOF PRESIDING. 
Property bought with the funds of the wife, or acquired by her in consequence 


of a datien en payement made to her by her tutor, and which never came un-, 
der the husband’s administration, is her separate or paraphernal property. 
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Easteun Drs, The wife has the power to administer alone her paraphernal estate as she 


March, 1841. 


DOMINGUEZ 
vs. 
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pleases; and a right to alienate her separate property and to invest her para. 
phernal funds in whatever manner she thinks proper and most advantageou$ 
to her interest, if done with the authorisation of her husband. 

Property purchased with the paraphernal funds of the wife is only her separate 
property as long as she keeps the administration of her separate estate, and 
when the title is taken in her own name, either as a purchase with the funds 
she administers without the assistance of her husband, or as a datien en 
payement made to her by the debtor of a separate and paraphernal claim. 

Where a house and lot, the separate property of the wife, is mortgaged by hus- 
band and wife for improvements and ameliorations put on them, these last 
become a part of the community of acquests and gains, and are liable for 
the husband’s debts, 


This suit commenced by injunction. The plaintiff alleges 
she inherited $1,100, from her father, which came into the 
hands of her tutor; that she was compelledto take a house 
and lot in the town of Baton Rouge from her said tutor, valu- 
ed at $975, for this much of her claim, which was conveyed 
to her as her separate and paraphernal property with the con- 
sent and assistance of her husband; that she has always 
administered and considered this as paraphernal property. 

The plaintiff further shows that her husband confessed a 
judgment for $1,945 in favor of the defendants, who have 
taken out execution and caused it to be levied on said house 
and lot, and are proceeding to sell the same. She alleges 
such seizure is tortious and illegal, and in violation of her 
rights, and prays that an injunction issue, restraining said sale 
and forever enjoining and prohibiting it; that she be declar- 
ed the only and true owner of said property, to hold it as her 
separate and paraphernal estate, &c. 

The defendants pleaded a general denial and prayed that 
the injunction be dessolved with damages. 

The evidence showed that the property in question, or 
rather the lot with an old building on it, was acquired by the 
wife by a datien en payement made by her tutor for a part of 
the money he owed to, her; that it was so acquired during 
marriage with the consent of her husband and separately 
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administered by her; but that her and her husband mortgaged Easrzrw Dis. 
it to one Jean Sans for $1000, to be laid out in putting im- —Mateh, 1040. 
provements and ameliorations on the lot: that in this situation %0™™* 
and condition it has been seized and advertised for sale by the ‘®® ®T 4% 
defendants, as judgment creditors of the plaintiff’s husband. 

The District Judge being of opinion the seizure was wrong- 
fully made, perpetuated the injunction. The defendants 


appealed. 
Brunot, for the plaintiff. 


1. The evidence clearly establishes the property to be the 
separate and paraphernal estate of the plaintiff, and not liable 
to the payment of the husband’s debts. Vide 5 Martin, N. S. 
255. 1 La. Rep. 201. 7 Idem 292. 8 Martin, N. S. 230. 


2. The evidence showing the property to be in the wife, the 
law raises the presumption that if this property is ameliorated 
or improved it was at the cost and expense of the owner. 
Vide La. Code, art. 496, 497, 498. 

3. It is in proof that the wife mortgaged her own parapher- 
nal estate to secure the payment of the money which she 
advanced to make repairs on said estate. There is no proof 
that she ever gave the administration of her paraphernal estate ’ 
to her husband, nor is there any evidence adduced by the 
defendant to destroy the presumption of law in her favor. 
La. Code, art. 2361, 2377. 


Elam, for the defendants, urged the reversal of the judg- 
ment on several grounds. ° 


Simon, J. delivered the opinion of the court. 


Plaintiff states that she inherited from her father the sum of 
$1100, which came into the hands of her tutor; that her said 
tutor being unable to pay over to her the said sum of money in 
cash, gave her in lieu of part thereof ($975) a lot of ground which 
she describes, situated in the town of Baton Rouge, together 

38 VOL. XVII. 
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Eastzen Drs. with the buildings thereon erected. That being a married wo- 





man at the time of the transfer of the property, she received 
the same with the authorization of her husband, and from the 
stipulations in the act of sale, the lot so received in payment 
became her paraphernal property, which she has always con- 
tinued to administer as such. She further represents that by 
virtue of a writ of fi. fa. the defendants, who are judgment 
creditors of her husband, have caused the said property to be 
seized, and are about proceeding to sell the same.- She prays 
for a writ of injunction to arrest the sale of the lot and build- 
ings, and that the same be declared to be her paraphernal 
property, not subject to the payment of the defendants’ claim, 
&e. 

Defendants pleaded the general issue, and the district judge 
being of opinion that the lot of ground and buildings thereon 
erected were the plaintiff’s paraphernal and separate property, 
perpetuated the injunction. From which judgment, after an 
unsuccessful attempt to obtain a new trial, defendants appealed. 

The evidence shows that the plaintiff really received the lot 
of ground described in her petition, in part payment of the 
amount due her by her tutor; and that at the time of the trans- 
fer, there was an old building upon it; that subsequently cer- 
tain improvements were made upon it, and a new house erect- 
ed thereon, and that for the purpose of paying for the mate- 
rials, workmanship and construction of the same, asumof mo- 
ney was raised by mortgaging the premises. The act of 
mortgage recites that the appearers (husband and wife) are 
indebted to Jean Sans in the sum of $1000 for money and 
effects advanced to them to enable them to construct and erect 
the house in which they reside on the lot in question ; for which 
they give to the mortgagee a written obligation payable one 
year after date with interest, and which is secured by a special 
mortgage which the wife consents to give on her aforesaid 
property, &c., &c. There is no evidence that the amount of 
the note secured by the mortgage was ever paid; and if it was 
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paid, that it was so with the plaintiff’s funds. The improve- Easreax | _Du. 

ments are also proven to be worth from $1500 to $2000. saline 
A careful examination of the first question submitted to our ?OMINGUES 

consideration, has brought us to the conclusion that the judge “EE =r at. 

a quo did not err in declaring the lot of ground with the build- 

ing thereon standing at the time of the transfer to be the 

plaintiff’s paraphernal property; indeed, the evidence shows 

conclusively that she acquired it by virtue and in consequence 

of a datien en payement made to her by her tutor; he owed 

her a sum of money which never came into the hands of the 

husband, and which consequently never was put under his ad- 

ministration, and when, with the authorization of her said hus- 

band, she accepted the transfer of the property in lieu of the 

money, she did nothing but exercising her right of administer- 

ing her paraphernal estate, and investing her paraphernal funds ,,,,, Rae a 


in the acquisition of real property. funds of the. 
; . wife, or acquir- 

It is true, as a general rule, that the law considers to be com-ed by her in 

mon property that which is acquired by the husband and wife . ae es 


during the marriage, although the purchase be only in the name oS" ae 


of one of the twoand not of both. La. Code, art. 2371; 10 La, ‘tor, and which 


e A 5 , ' never came un- 

Rep., 148. The reason is that in that case, the period of time - fh . 
nd’s ini 

when the purchase is made, is alone attended to, and not the tration, is her 

; ; te - 

person who made it. But we are not ready to say that no dis- seal’ eat 


tinett . perty. 
inction ought to be made, when the property is clearly shown The Wiaes 


to have been bought with the separate funds of one of the the . power to 


parties, and particularly with funds of the wife which never os tat ous ' 


came under the administration of the husband. 1 La. Rep., | sage ong —_ 


523. It is a well settled doctrine in our jurisprudence that nd @ right to 
. : : alienate her se- 
money received during the marriage, even by the husband, on parate property 
‘ ‘ ‘ . and to invest 
account of his wife, does not fall into the community, but re- her paraphernal 


mains her separate property 7 idem, 292. According to _ oe 


i sai : ; she thinks pro- 
article 2361 of the Louisiana Code, the wife has the right to on at’ aan 


administer personally her paraphernal property without the eg ey ° 
assistance of her husband; and by the article 2315, parapher-done with the 


; af a thorizati f 
nal is considered as the separate property of the wife. There ais cal . 





. 
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Eastern Dis, necessarily results from these provisions of the law, a power 
March, #841. allowed to the wife to administer alone her paraphernal estate, 
DOMINGUEZ as she pleases; and a right to alienate her separate property, 


vs. 
Lek ET aL. and to invest her paraphernal funds in whatever manner she 





thinks proper and most advantageous to her interest, provided 
she does it with the authorization of her husband. She may 
even resume the administration of her extra-dotal property, 
previously confided to her husband, and also demand restitu- 
tion of what is the object or price of it whenever she chooses. 
La. Code, art. 2368; 8 Martin, N. S., 228. 


Property We must not, however, be understood as intimating that 
purchased with : ; 
the paraphernal property purchased with the paraphernal funds of the wife, 
funds of the e - : 
wife is only her OUght in all cases to be considered as her separate property: this 
separate pro- 
perty as long as 
she keeps the separate estate, and when the title is taken in her own name, 
administration —— ‘ . pe . 
of her separate either as a purchase with the funds which she administers with- 
estate, and when : ‘ 
the title is tak- Out the assistance of her husband, or as a datien en payement 


notion — ",smade to her by the debtor of a separate and paraphernal claim. 


a se = 1 La. Rep., 523. But if the purchase is made by the husband 


lie and in his name, the property, though bought with the funds of 
without the as-_. , 3 ¥ . i 
sistance of her his wife, belongs to the community, and the price given consti- 


husband, : ; ; , 
yon cag Aen tutes in her favor a legal charge against said community. 10 


ment made to » 

her by the debt- “2em, 180. | 
or of a separate Tn support of the opinion above expressed, which establishes 
and _ parapher- ' | ! 
nal claim, an exception to the general rule, that property acquired during 


the marriage by purchase, whether it be bought in the name 


takes place only as long as she keeps the administration of her 


of either husband or wife, becomes common to both; it may 
not be unimportant to remark that there are other exceptions 
contained in our laws which may also serve to show the 
relative effect of the rights of the spouses towards each 
other with regard to property acquired by either of them 
during the marriage with their respective funds: An immova- 
ble bought with the dotal funds, is dotal; and it is the same 
with respect to an immoveable given in payment of a dowry 
settled in money. La. Code, art. 2336. A contract of sale 
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between husband and wife is valid in certain cases, and the Easry Drs. 
husband may during the marriage transfer property to his wife, mete 
whether separated or not, in payment of her rights, or for the ?°™\N6u»s 
replacing of her dotal and: other effects alienated. La. Code, ‘## 2T at 
art. 2421. Such property purchased or given in payment to 

the wife during the marriage, does not belong to the commu- 

nity ; and we see no reason why, if she can acquire property 

from her husband in payment of her pecuniary rights, she 

should not have the right of receiving a datien en payement 

from a stranger for her private benefit or to make purchases 








with her own separate funds. 

Another important question in this case is whether the im- 
provements made on plaintiff’s lot with funds proceeding from 
a loan obtained by mortgaging her property, belong to the 
owner of the soil who thus jeopardizes the loss of the lot itself 
for the advantage of its amelioration, or to the community. It 
is perfectly clear that, as the plaintiff has not shown that such 
improvements were paid for with her separate funds, the cir- 
cumstance of her having consented to mortgage her lot of 
ground to secure the price of the materials and construction 
cannot give her any right to claim them; they belong to and 
make a part of the community of acquests and gains. La, 
Code, art., 2371; 4 Martin, N. S., 402. The act of mort- 
gage shows that the debt was contracted by both; the note was 
signed by the two appearers, and its amount, if it has not 
already been paid, is necessarily a community debt, to be ac- 
quitted out of the common fund. La. Code, 2372. Here, no 
attempt has been made to prove that the wife had any other 
means but what she received from her tutor, and this excludes 
the idea that the price of the improvements has been or will 
ever be paid out of her separate funds. 

The law of legal partnership provides that when the heredi- 
tary property of either the husband or wife has been improved 
during the marriage, the other spouse shall be entitled to the 
reward of one-half of the value of the ameliorations, &c. La. 


? 








ST 
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Eastrny Drs. Code, 2377. This provision establishes one of the rules under 
March, 18! which the community is to be settled after its dissolution, and 
pomixeosz when the rights of the wife to such community are legally 
LEE BT AL. opened; but her right in the ameliorations made on her pro- 
dition perty is quite distinet from a right to the property. 4 Martin, 
house and lot, V. S.,212. Such right is eventual, and it is only after the 
comeny ade dissolution of the community that each party is seized of an 
pen pty oe undivided half of the property composing the mass; until 
Ge and wife then, the husband may sell it, exchange it, or even give it away 
Ae and ame- Without her consent. The improvements in question, being, 
+ seg ag as we have already said, a part of the community of acquests 
become a partand gains, are therefore subject to be seized and sold by the 
of the commu- 


nity of Rages husband’s creditors, in satisfaction of debts contracted during 
an ins, 


are Table for the marriage. 

a husband’s We therefore think that the district J udge erred in sustaining 
the injunction with respect to the improvements made on plain- 
tiff’s lot since the purchase. 

It is therefore ordered, adjudged and decreed that the jae 
ment of the District Court be annulled, avoided and reversed, 
and proceeding to give such judgment as, in our opinion, 
ought to have been rendered in the court below: it is ordered, 
adjudged and decreed that the injunction issued in this suit be 
made perpetual as to the lot of ground described in plaintiff’s 
petition ; that said injunction be dissolved as to the buildings and 
improvements thereon erected, and that the defendants be autho- 
rized to levy and execute the writ of fi. fa. by them issued against 
plaintiff’s husband on the said buildings and improvements ac- 
cording to law, compensation being made to the plaintiff, by a re- 
gular and double estimation, for the value of the old building 
existing on her lot at the time she purchased it; and that the 
costs in the court below be paid by defendants and appellants, 
those in this court to be borne by plaintiff and appellee. 
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LAVILLE vs. RIGHTOR ET AL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OP 
ASCENSION, THE JUDGE THEREOF PRESIDING. 
No final judgment can be rendered without an answer filed or judgment by de- 


fault taken—not even a non-suit; and this being the case, however reluctantly, 
the court is bound to remand the cause for the proper issues to be made up. 


Where the defendants are not all joint obligors and liable in the same manner, 
different judgments may be rendered, and be final as to some and the case 
remanded so far as it respects others. 


Where the vendor “sells all his right to the land back of that on which he 
resides,” it will be considered a sale at the purchaser’s risk, which implies 
no warranty, and the questions cf eviction and probable disturbance have no 
application to it. 

Parol evidence is admissible to prove agency; and that the agent was employed 
to make demand on the adverse party and that it was made in writing. 


Where the price is not paid, the vendor may obtain a dissolution or rescission 
of the sale; and the court will fix a day, on which if the price is not paid the 
sale will be rescinded. 


This is an action for the rescission of the sale of land. The 
plaintiff shows that on the 12th and 20th January, 1836, he 
sold and conveyed to the defendant, Rightor, by acts under 
private signature, ‘‘all his right to certain land back of the 
eighty arpents on which he resided,” for the sum of $15,000, 
one third of which was to have been paid in cash, and the 
balance in two instalments, for which Rightor was to give 
good endorsed notes. 

The plaintiff further shows that said land extends back, 
from his 80 arpents front tract, to the River Amite and Lake 
Maurepas ; and that the defendant Rightor has since sold this 
tract together with other lands, to L. Millaudom, J. Kohn, H. 
G. Schmidt, John Slidell, Frederick Frey, C. F. Zimpel, and 
H. T. Williams, who are in possession of the same. He 
further states that Rightor has failed and refused to pay any 
part of the price; and continues to refuse, although he has 
made the necessary demand through a notary in writing and 
tendered the proper act of sale as was agreed on. The pre- 


303 
Eastern Dig. 
_March, 1841. 
is LAVILLE 


v8. 
RIGHTOR ET AL. 








304 


Eastern Dis. 
March, 1841. 


LAVILLE 
Us. 
RIGHTOR ET AL. 





CASES IN THE SUPREME COURT 


mises considered he prays that all the defendants both Rightor 
and his vendees in possession be cited, and that he have judg- 
ment rescinding and annulling said private acts of sale, and the 
contract arising therefrom, and that the possession of the land 
in question be delivered to him; and that Rightor be con- 
demned to pay him damages. 

The petition was filed the 15th February, 1838. On Tues- 
day, October 9th, 1838, it was entered on the minutes—‘‘the 
defendant not appearing and no answer having been filed, 
judgment by default is rendered against the defendant. 

On the 13th October it is entered on the minutes, ‘“defen- 
dant filing his answer, it is ordered that judgment by default 
in this cause rendered, be set aside.”’ 

On this day, Rightor filed his answer. He pleaded the 
general issue; admitted the sale and his purchase of the land 
in question, and averred his readiness at all times to comply 
with the obligations he had contracted, but that his vendor had 
always been and is now unable to comply with the obliga- 
tions imposed on him by law and in said sale, and which he 
was bound to execute before defendant is or can be put in 
default; that at the time of said sale the title was in the name of 
Mrs. Mary F.. Conway, wife of A. Maurin, as her dotal property 
which she could not alienate. He avers the land was besides 
this, incumbered with various mortgages ; and that his vendees 
refuse payment on account of the claim set up to the greater 
part of it by John McDonough, and that payment will have to 
be suspended until this claim is settled, and they restored to quiet 
possession; that the plaintiff had instituted a suit for a res- 
cission of the sale on account of lesion which is still pending, 
vexing and harassing him and causing him much damage ; 
and further, that he has accepted a draft on account of this 
sale, for part of the price and for the payment of which he is 
bound. He therefore avers that by reason of all this and that 
the plaintiff is unable to make him a complete title, and has 
failed to comply with the obligations imposed on him by law, 
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he is not bound to pay the price and that this action cannot be Eastzax Dis. 
maintained. If however the court is of opinion that a failure to Pete 
pay the price would operate a dissolutiom of the contract, he ah 
asks it to grant him such delay as the law authorizes, to comply "tenor rr at. 
with his contract: But if the contract is dissolved he prays for . 
damages in reconvention and the restoration of his accepted 
draft. He then propounds interrogatories to the plaintiff 
touching his title and claim to the land; the draft he received 
and the incumbrances existing on the property. 

The defendants and third possessors, Millaudon, Kohn, 
Schmidt, Frey and Slidell, all pleaded a general denial. No 
answers were put in by Williams or on behalf of Zimpel. 

At the trial, the defendant asked for leave to amend his 
supplementary answer which was refused. Williams prayed 
to be allowed to file his answer, which was objected to and 
refused by the court. 

There was a mass of testimony offered, and several bills of 
exception taken during the trial, all of which is fully stated in the 
opinion of this court and need not be recapitulated. 

The cause was submitted to the court on the pleadings and 
evidence adduced; and there was judgment rendered in favor 
of the defendant. The plaintiff appealed. 


Miles Taylor, for the plaintiff, insisted that the judgment 
was erroneous; neither the buyer or his vendees have been 
disquieted in their possession, nor have they any just fear that 
they will be. The plaintiff has shown himself ready to com- 
ply with his sale. He sold only his right and is ready to com- 
plete all that remains to be done. 


Ilsley, Nicholls § Preston, for the defendant and appellee, 
argued in support of the judgment. 


Beatty, for defendant, Williams prayed the affirmance of 
the judgment. 


Garland J. delivered the opinion of the court. 
39 VOL. XVII. 
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In the month of January, 1836, the plaintiff agreed to sell 
all his right to the land back of the eighty arpents on which 
he resided, to the defendant, for fifteen thousand dollars, one 
third cash and the other two thirds in two annual instalments, 
to secure the payment of which, the said defendant was to 
furnish negotiable notes payable in some bank in New-Or- 
leans; a notarial act of sale to be passed at a future period. 
The defendant took possession of all the land back of plain- 
tiff’s, and shortly after, sold it with other lands as the Houma 
tract, for upwards of $220,000, to Laurent Millaudon, John 
Slidell, Henry G. Schmidt, Joachim Kohn, Frederick Frey, 
Charles F. Zimpel, and Henry T. Williams, who are all made 
defendants to this suit. The defendant never paid the price 
or gave his notes, and this action is brought to rescind the 
sale on account of his failure todo so. To this action Rightor 
the principal defendant, has made every possible defence and 
his conduct evinces a disposition to avail himself of all the 
benefits of the contract and not to perform any of the obliga- 
tions. In his answer, he admits the contract and says, he has 
always been ready to comply with the terms of it, but that 
the plaintiff is unable to comply with the obligations imposed 
on him by law as vendor, which he was bound to comply with 
before he could put him (Rightor) in default. He further 
says, that at the time of the sale the property belonged to 
Madame Maurin, of which fact on the trial, he offered no 
evidence. He also avers the property was subject to various 
mortgages, that he has sold it to his co-defendants and they 
will not pay him in consequence of aclaim set up by John 
McDonough to the whole or a part of the land, by which he 
and they are disquieted in their possession and fear eviction. 

He further avers, the plaintiff had brought a suit against 
him to annul the contract on account of lesion, by which he 
suffered great damage. He says he has not been legally put 
in default. Further, that Laville had drawn a draft on him 
for twelve hundred dollars which he is legally bound to pay 
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and also that the plaintiff has not complied with his part of the Esarepn p De. 
contract, and cannot make him a good and legal title. naiiioie 

The contract is on file, and we find in the record an ac- . 
knowledgment in a letter from Rightor to Laville, dated April #16uTom sr at. 
3d, 1838, that he had been previously called on to comply 
with his contract and he declined doing so, until the mort- 
gages of Hampton and Dubertrand were released. Subse- 
quently, Laville obtained a release of those mortgages, and on 
the 23d. of August following, he applied to a notary named 
Pujos and requested him to write a letter to Rightor, inform- 
ing him he had obtained a release of the mortgages mentioned 
and was ready that day or the next to pass himasale. The 
witness says he signed the letter as notary, at the request of 
Laville and left it at Rightor’s domicil. Shortly after, the 
latter came to his office, asked for Laville, and upon being 
informed he was not then present, he said he could not be 
detained, that he would answer him and asking for writing 
materials he wrote the following note : 

Donaldsonville, August 24, 1838. 
Ten o’Clock. 

I am here ready to pass the sale, but not finding you ready, 

I am obliged to leave the town for several days. 
(Signed) A. F. Rightor. 


LAVILLE 
we 


To Mr. F. Laville. 

Laville was at the time in the village of Donaldsonville, had 
called frequently in the course of the morning inquiring for 
Rightor, and came in a short time after he had left the office. 
When Rightor went to the office the notary told him he had 
sent for him to pass the sale, he did not express a wish to 
have it passed, nor did he inquire for the certificate stating 
the mortgages were released, which the notary had in his 
possession. 

The first question our attention is called to, is an error appa- 
rent on the face of the record, which is, that no judgment by 
default has been taken against Williams and he has not an- 
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Eastzrn Dis.swered. The record shows that Rightor and Williams are resi- 
March, 1841. , . . — 

dents of the same parish, were included in the same citation 

a and service made on them the same day. On the 9th of Oc- 

RigHToR ET at. tober, 1838, it is said on the record, after stating the suit as 

being against Rightor et al., ‘in this case the defendant not 

appearing and no answer having been filed, judgment by de- 

fault rendered against defendant.” On the 13th of the same 

month, Rightor filed his answer and the following entry was 

made: ‘* Defendant filing his answer it is ordered that the 

judgment by default in this case rendered be set aside.”” At 

first, we supposed it was a clerical error, but upon examining 

the opinion of the district judge, we find he relies upon it par- 

ticularly as the reason for entering a judgment of non-suit 

against the plaintiff and that it is so entered on the minutes of 

the inferior court. It has been urged that the default may ap- 





ply to Williams as properly as to Rightor, which is very true, 
and if there was nothing else in the record we might be dis- 
posed so to construe it. But independent of the fact, that 
whatever judgment by default was rendered has been set aside 
and annulled, it appears that the legal delay accorded to 
Williams’ co-defendants, the third possessors of the land, had 
not expired, and as he and they did not stand in the same posi- 
tion as Rightor did, it is possible the plaintiff intended the judg- 
ment should only have effect against him, and that he would 
join Williams in the judgment he intended to take against 
Millaudon, Kohn and the other defendants ; but as they answer- 
_ ns ae ed, no default was ever taken afterwards. We have most re- 


rendered with- ]yctantly come to this conclusion, as the omission is calculated 

out an answer nas : . g , 

filed or judg-to delay the administration of justice and increase the costs of 

ment by default F ke ate 4 

taken—not even the suit, yet the law is so positive, that no final judgment shall 

rap - be rendered without an answer filed or judgment by default 

case, however 

reluctantly, the ; algae 

court is a some surprise how the district judge could have rendered a 

to remand the . ‘ aie 

cause for the final judgment, and base his opinion on the ground that the 
i to. , 

Gaia ° issues were not made and one of the parties not properly before 


taken, that we cannot resist its commands, and it is a matter of 
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him. As soon as he discovered there was no judgment by de-Easterw Dis, 
fault against Williams he should have arrested the proceedings Borers 


against him and the other third possessors, until the issues were = **VTMEE 


properly joined.between them and. the plaintiff. The case as micuror er ar 
to Williams, Millaudon, Slidell, Kohn, Schmidt, Frey and 
Zimpel was improperly tried and must be remanded to have 


i ade up between the parties, but we do not 
the proper issues ™ p Pp , een 
see such a connection between Rightor and the other parties defendants are 

4 not all joint ob- 

as makes it necessary to remand the case as to him. Though ligors and li- 
able in the same 
manner, diffe- 
them nor is he liable in the same manner. His responsibility "emt judgments 
soles ‘ ; may be render- 

is separate and distinct and a different judgment must be ren- ed ; and be — 

, : asto some an 

dered as to him. It is sometimes the case that one action can the ease reman- 
ded so far as it 
respects others. 


joined in the suit with the others, he is not a joint obligor with 


be maintained against several persons in relation to the same 
thing or obligation, their responsibility may be very different 
—the suit may be tried as to one and continued as to the 
others. 

Before proceeding further in this investigation, it is proper 
we should examine the contract between Laville and Rightor 
and understand what was sold and intended to be purchased. 
The plaintiff says he only sold his right to the land back of the 
eighty arpents on which he resided and that the sale does not 
imply a warranty. The defendant says he purchased the land 
and that the plaintiff must guarantee the title and the law im- 


plies it. The contract does not state where the land is situated, 
; M . e Where the 
what are the boundaries, the quantity, or any thing else that is vendor “sells 


certain. ‘I sell all my right tothe land back of the eighty ar- s dhe pars 


pents where I reside.” There is no other description or desig- 9f ‘at om which 
: ; f e resides,” it 
nation, other than that the sheriff had the whole under seizure. = Pa —_— 
; ; dered a sale ai 

Now what land was sold? what quantity, and boundaries had the purchaser’s 
risk, which im- 
plies’ no war- 


os ee : awe ° ‘ — ranty, and the 
liability? How is it to be ascertained in case of eviction ? juestions of 


The sale appears to be such as is contemplated by the Louis- eviction __ and 
j : robable distur- 
iana Code, articles 2424, 2425, 2426; and taken at the peril me bay = 
and risk of the purchaser, according to article 2481, andim-i ‘0 


it? What was there to warrant and what is the extent of the 
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Eastern Drs. plies no warranty. The questions of eviction and probable 
841. 

= a disturbance have no application to this contract. The defen- 

tavitly dant bought a hope, an expectancy, and must take the con- 


ts. 
uisuTor er at. sequences of his bargain. The plaintiff does not say the land 





Pavol evi- 8 his, he only has some indefinite right, but whether a lease, a 


—* pen servitude, a usufruct, or something else, we are in the dark. 
sible 


ageney; and The first bill of exception is as to the opinion of the court 
that the agent 


ae a admitting Pujos to testify that he was the autorized agent of 
mand on the the plaintiff to make the demand on Rightor. Parol proof it 
an pei is said is inadmissible to prove the agency. No legal princi- 
/ og in writ- ble is plainer than the reverse of the proposition. Indepen- 

dent of that, the plaintiff admits Pujos was his agent for the 


purpose. 


The second bill of exception is not more tenable than the 
first. The second clause of the article 1905 of the Code pre- 
scribes different modes of putting a party in default. One by 
a suit commenced, the evidence of which is the record. The 
second, a demand in writing, which may be made in any form 
that is intelligible, by a party or his agent, and proof by parole 
or the written acknowledgment of the party of the delivery or 
receipt of the demand must be presented. The third is a de- 
mand, named by a notary in his official capacity and the evi- 
dence of it, is the formal protest. The fourth is the verbal de- 
mand in the presence of two witnesses, who must prove it in 
the ordinary manner. The judge was therefore correct in 
overruling the objection to the evidence, as Pujos was compe- 
tent to prove the demand in writing. 

The two remaining bills need not be examined as they relate 
to evidence about the probability of eviction and disturbance, 
which is not admissible in this case. 


The evidence of having put the party in delay is satisfactory 
and the defendant admits in effect in his letters that he had re- 
ceived the written demand. His letter of the 23d of August, 
1838, the evidence of the notary, and his whole conduct shows 
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‘ 


it was not his intention to accept a sale, but to rely upon tech- Eastzrx Dis. 

nicalities to delay payment of the price. March, 18%. 
The question whether the action can be maintained against *V!nU 

the third possessors and Rightor, it is not proper now to decide. a. ET AL. 


We have no doubt it can be maintained against him alone and 


judgment be rendered. Where the 
The article 2539 of the Code provides for a dissolution of tne x -. 


the sale, if the price is not paid, and the evidence in this case may obtain a 
dissolution or 
clearly shows that not a dollar has been paid on account of it, rescission of the 


and we see no sufficient reason for withholding it. — = Bo : 
In exercising the discretion vested by the article 2540 of the tthe pelee ia 

Code, we do not think the defendant is entitled to the full de- = —_ a 

lay we are authorized to extend under it. ded. 
It is therefore ordered, adjudged and decreed, that the judg- 

ment of the district court be annulled and reversed; that the 

cause as to Williams, Millaudon, Kohn, Schmidt, Slidell, 

Frey and Zimpel be remanded to the district court to be pro- 

ceeded in according to law; and proceeding to give such judg- 

ment as, in our opinion, ought to have been given in the 

court below against the defendant, Rightor: it is further or- 

dered and decreed that unless the defendant, Rightor, pay to 

the plaintiff on or before the first day of June, 1841, the price 

of the property sold, to wit, fifteen thousand dollars with inte- 

rest at five per cent. from the time it was due according to the 

contract, the contracts of sale entered into between him and 

the plaintiff on the 12th and 20th days of the month of Janua- 

ry, in the year 1836, be rescinded, cancelled and dissolved— 

and it is further ordered that the defendant, Rightor, pay all 

the costs that relate to him in this court and the court below, 

the costs of the other defendants in this court to be paid by 

the plaintiff and appellant. 
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Eastern Drs, DUKE OF RICHMOND, et al., vs. MILNE’S Executors, et al. 
March, 1841. > 
= APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF NEW ORLEANS. | 
DUKE OF 
RICHMOND ET AL 
ve. The town of Fochabers, in Scotland, is a burgh of Barony under the ducal fami- 


/ MILNE’S EXECU- Jy of the Duke of Richmond, incorporated as such; has a right to enjoy the 
TORS ET AL. 





privileges allowed them as a corporation, and as such has capacity to receive 


by donations intervivos or mortis causd, which right it can exercise by trus- 
tees. 

A particular legacy is to be discharged in preference to all others, out of the 
funds of the succession; and in default of funds it is to be paid as long as the 
estate is administered by executors indifferently out of the personal and real 
estate, and becomes a charge on the whole estate; and descends to the heir as 
a personal debt when he takes possession: Interest is due thereon. 

The capacity of aliens to transmit estates ad intestato and to inherit from others 
in Louisiana is granted; and there is nothing in the laws of this State that ex- 
cludes aliens from the inheritance of any kind of property, , 

The incapacity of aliens by the English and Scotch laws is only extended to 
their holding lands or acquiring heritage, either by purchase or succession. 
Under the laws of Seotland an alien may acquire property in goods, money and 

moveable estate; make a Will and sue for personal debts. In England he 


may be a mortgagee and recover his debt, where there is a positive prohibi- 
tion to hold lands, 

A particular legacy here, by the law of Scotland would be considered as a pure { 
bequest of a sum of money and not of heritable property, which if made by a 
person in Scotland to a citizen here, the courts of law in that country will 

give effect to the legacy. 

So where, as in this case, a particular legacy of $100,000 is bequeathed by a 
citizen of Louisiana to establish a free school in his native town of Fochabers 
in Scotland, it being purely moveable in its nature, and independant in any 
manner of heritable property, must consequently be paid out of the estate, 
without any reference to any particular real estate. 





This is an action to recover a legacy. The plaintiff Charles 
Gordon, Duke of Richmond and Lenox, superior and feudal lord 
of the burgh of barony and town of Fochabers, in the county 
of Moray, Scotland, and Alexander, Marquis, baron, bailie and ) 


sole magistrate, appointed by the Duke of Richmond for the 
administration of justice in said town of Fochabers, allege, 
that Alexander Milne also a native of said town, but for a 
great many years a resident of New-Orleans, died in October, 
1838, leaving by his last will and testament a legacy of 
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$100,000, which he bequeathed to his native town of Focha- Easrzan Drs. 

, eee ° March, 1841. 

bers to be employed in establishing a free school, with suffi- ———_—. 
. . . DUKE OF 

cient and competent teachers and supporting said school for RICHMOND ET AL 


the use also of the parishes of Bellie and Ordifish. ye 


MILNE’S EXECU- 
The petitioners further show that by reason of their respec- nee tes 
tive qualities and the powers specially conferred on them, and 
particularly by a meeting of the inhabitants of the said town 
and parishes, they are authorized to demand and receive the 
legacy herein before mentioned, for the purposes of applying 
it in conformity with the testamentary dispositions of the tes- 
tator and donor; that they have duly appointed as their agents 
and attornies in fact, jointly and severally, Wm. C. Mylne 
and Murray M. Thompson to represent them, and to receive 
on their account the amount of said legacy. 


The petitioners pray that they may be recognized with full 
power to receive said legacy; that the executors of the last 
will and testament of Alexander Milne, deceased, and the 
attorney for the absent heirs, be cited; and that they have 
judgment in their behalf; and that said legacy be paid out of 
the succession of the deceased, by the executors, to your pe- 
titioner’s agents. 


M. W. Hoffman, attorney for absent heirs, excepted to the 
petition on the ground that all the parties in interest were not 
cited; that the Asylums for destitute orphan boys and girls 
are legatees and not made parties. For answer, he says, the 
deceased left brothers and sisters, or their decendants who 
represent them, who are next of kin and heirs at law of the 
said testator. He therefore avers that the petitioners are with- 
out any capacity to take under said Will, and the bequest is 
void for want of this capacity. He prays that the petition be 
dismissed. : 

The executors answered, and said they admitted the testa- 
mentary disposition, claimed in the petition, but required proof 
of the authority of the petitioners to receive the amount of the 
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Eastenn Dr1s.said legacy. They submitted the question to the court 


Aer, WA whether the amount of the legacy should be paid as prayed 


DUKE OF for. 
RICHMOND ET AL 
v8. An amended petition being filed making the Asylums of the 


MILNE’S EXECU- 

Toxstrat. orphan boys and girls parties; they appeared by counsel and 
answering, said: Being universal legatees of Alexander Milne, 
deceased, they submitted to the court, whether under the laws 
of Louisiana, the petitioners being aliens, are entitled to and 
can receive the legacy in question; and if not, that their pe- 
tition be dismissed. 

Upon these pleadings and issues the cause was tried. 


The principal question involved, is, are the donees or lega- 
tees capable and permitted by our laws to take the legacy ? 

The Judge of Probates says, “the only question at issue 
between the parties grows out of the proper construction to be 
given to the 1477th article of the Louisiana Code and the 
Scotch laws.’’ The article of the Code in question says:— 
“Donations inter vivos and mortis causa, may be made in 
favor of a stranger when the laws of his country do not pro- 
hibit similar dispositions from being made in favor of a citizen 
of this state.” 

The Scottish law as laid down by professor Bell, in his 
‘‘ principles of the law of Scotland,”’ No. 1641, says, ‘It is in- 
dispensable to the vesting of a succession in a particular per- 
son, Ist. that he shall be conceived at the opening of the 
succession and be born alive; 2d. legitimate; 3d. that he shall 
be a subject of the King, $c.’ No. 1478, “Rights in land 
(whether property, security, or life-rent) made real by infeft- 
ment are heritable.’ No.2135. ‘Aliens are incapable of ac- 
quiring heritage either by purchase or succession and cannot 
hold alease. They maytradeasfreely as a subject and acquire 
property in goods, money and moveable estate; and may 
make a will and sue for personal debts.” 

The opinions of the Right Hon. Andrew Rutherford, Lord 
Advocate of Scotland, and of the Right Hon. Thomas Mait- 
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land, Solicitor General, were taken on the following statement ag 
and questions, produced in evidence. a sbeahtthtn 


DUKE OF 
There is laid before Her Majesty’s Lord Advocate for Scot- nicumonn erat 
8. 
land: MILNE’S EXECU- 
TORS ET AL. 


1. Printed copy of the will of the deceased, Alexander 
Milne. 

2. Printed report of the decision of the Probate Court of the 
parish and city of New Orleans, finding that the bequest of a 
legacy of one hundred thousand dollars to the town of Focha- 
bers is not good, on the ground that ‘the character of the le- 
gacy was a bequest of heritable property, within the province 
of the law of Scotland’’—and that, ‘‘ it was clear that a citizen 
of Louisiana could not have received a donation of the same 
kind left to him in Scotland.” 


1. “If by the law of Scotland, the legacy to the town of 
Fochabers isa bequest of heritable property?” 


2. “If a person in Scotland had left to a citizen of Louis- 
iana a donation of the same kind, would the courts of law in 
Scotland have found the citizen of Louisana entitled to the 
legacy?” See case decided by the Court of Session, Fischer 
and others against the Earl of Seafield: 18th November, 1825. 


Lord Advocate Rutherford: 


1. It is very difficult to apply the law of Scotland to the con- 
struction of a foreign instrument, but as I read that instrument 
I should not consider the bequest in question as, in any sense 
of the word, a bequest, or rather donatio mortis causa, of he- 
ritable property. It appears simply a bequest of asum of 
money.—''he circumstance of that bequest being made in 
favor of a corporation in no respect alters its nature.—Farther, 
although by the law of Scotland, a party cannot affect his 
heritage by will, he may nevertheless affect it by a deed 
executed mortis causa; and if he conveyed heritable pro- 
perty to disponees or to his heirs, binding them to pay a sum 
of money to a third party, the sum so ordered to be paid to the 








316 CASES IN THE SUPREME COURT 


Eastern Dis. third party, whether an individual or a corporation, would not 
arch, be considered as an heritable subject, but would be taken as a 
DUKE OF } j i } 
Be legacy or bequest although paid by disponees or meine taking 

v8. an heritable subject, or paid out of the price of heritable sub- 


MILNE’S EXECU- , 
torsETat. jects which they might be under the necessity of selling in 
order to implement the will of the testator. 

2. In answering this query I have in great measure antici- 
pated the second, which, as it appears to me, properly embraces 
the point on which this case turns. Although by the law of 
Scotland, a citizen of Louisiana could not, because an alien, 
hold heritable property in this country, either by purchase or 
succession, I have no doubt whatever, and consider it to be 
clearly the law, that if a Scotchman died, leaving to a citizen of 
Louisiana a sum of money payable out of personal estate, or 
payable out of real estate directed by him to be sold, or paya- 
ble by the disponees in the universitas of his estate, heritable 
and moveable, such citizen of Louisiana would recover that 
sum in the courts of this country, and would recover it not- 
withstanding a deficiency in the personal estate to pay the tes- 
tator’s personal debts or preferable bequests, if there were any 
such. I do not feel myself entitled to speak of the instrument 
in question, but I am at a loss to see the principle upon which 
the bequests to the charitable institutions of the State, named 
as residuary legatees can be held preferable to the special be- 
quests in favor of individuals, or in favor of corporations. If 
therefore there was personal property to answer the special 
bequests, we should in this country think those special bequests 
preferable to any bequest of residue, and indeed there can be 
no residue with us till the special bequests are satisfied; and 
the special bequests would be preferable though conceived in 
favor of an alien, and though directed to be vested by that 
alien legatee in the heritage of his own country. But even if 


there had not been sufficient personal property to pay all the 
bequests, I think there can be no doubt, by the law of Scotland, 
that under an instrument of this nature settling the wniversitas of 
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the maker’s succession, it would have been no objection to aEasremy Dis 


ak March, 1841. 
party claiming from the disponees payment of asum of money, ——— S 





; EN: : ‘ DUKE OF 
that he was an alien or bound on receiving it to invest it herita- p,.uxonp ur az 


° ° - v8. 
bly in his own country. MILNE’S EXECU 


Upon the point of international law, especially as depending 7°"8*™4™ 

upon the Municipal law of Louisiana, it does not perhaps -be- 
come me to express an opinion. But I cannot help adding, 
that assuming the principle of reciprocity which the Code of 
that State makes the basis of international law, there are no 
good grounds for the judgment which has been pronounced in 
the case now under consideration. The courts of this country 
in the converse case would not have pronounced that judg- 
ment. They would have given effect to the legacy in favor of 
the citizen of Louisiana. 


Solicitor General Maitland: 

I entirely concur in the opinion given by the Lord Advocate 
in this case and hold it to be very clear: 

1. That if the legacy to the town of Fochabers had occurred 
in a Scottish instrument, it would, by the law of Scotland, have 
been a pure bequest of a sum of money, and not of heritable 
property. . 

And 2. That if a person in Scotland had bequeathed a lega- 
cy in similar terms to a citizen of Louisiana, the courts of law 
in Scotland, would, without hesitation, have given effect to the 
legacy. 


There was judgment against the plaintiffs, and they ap- 
pealed. 


Eustis §& Th. Slidell, for the plaintiffs and appellants : 

1. That the town of Fochabers is incorporated by charter, 
and is represented by the plaintiffs, the Duke of Richmond, as 
the feudal lord, and Alexander Marquis, as baron bailie ; they 
are consequently invested with full power to sue and recover 
the legacy now in contest. This is established by the record. 
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Eastern a 2. Itis shown that the legacy in question is of a sum of mo- 
ch, 1841. . 
pesisedhawe ney, and that there are sufficient moveable effects of the suc- 


DUKE OF cession to satisfy it. This is demonstrable by the inventory. 
RICHMOND ET AL 


, im is , , 
MILNES EXECU 3. That by the laws of Louisiana, legacies are to be paid 
TORSET AL. indifferently out of the real and personal estate of the testator ; 
they are a charge on the whole estate and the heir on receiving 


itis bound to pay them. Louisiana Code, 1661 and seq., 1627. 


4. Particular legacies must be paid in preference to all others 
even though they exhaust the whole estate, and interest is due 
thereon from the day of the demand. Idem, 1627, 16, 19. 

5. Aliens may inherit and hold lands in Louisiana and there 
is no impediment or qualification to their succeeding by inheri- 
tance to intestate successions. Philips vs. Rogers, 5 Martin, 
701. 

6. The article 1477 of the Louisiana Code is confined exclu- 
sively to donations infer vivos and mortis causa. 


7. There can be nothing inferred from the laws of nations 
from which any general law can be implied prohibiting, restrict- 
ing, or limiting testamentary dispositions in favor of foreigners. 
If there be any such prohibition or restriction in any particular 
case the party alleging it and seeking to annul a testamentary 
disposition by reason of it, must prove its existence clearly : 
the burthen of proof rests on him, 


8. The heritable bonds of the Scottish law have no similarity 
with our obligations secured by mortgage: they are not mort- 
gages, they are hypothecations and in Scotland would be strict- 
ly personal. Erskine’s Institutes, 363, 602. 

9. By the laws of Scotland a legacy of a sum of money in 
favor of acitizen of Louisiana would be valid. Vide opinions 
of Lord Advocate and other counsel. 

10. The reason of the Scottish lands being heritable arises 
from the feudal tenure of the lands and of the necessity of the 


creditors being invested with or having a right to the seizin of 
the land which none but a subject can hold. Bells’ commen- 
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taries, Nos. 1644, 1485, 1478, 1493. Erskin’s Inst. 216, Easrzenn Drs. 
222, 402. ° a 
11. The capacity of aliens by the law of England as well . inonn en ax 
as of Scotland extends only to holding lands. There is no ve 
MILNE’S EXECU- 
other limitation as to their holding any other property or ac- onszr at. 
quiring it by purchase, devise or otherwise. Erskine, 972. 
Bell, 1644, 2135. 1 Blackstone commentaries, 272 and seq. 
2 Kent’s Com. 61. 
12. By the law of England an alien may be a mortgagee 
and may receive his debt in countries where the prohibition to 
hold lands is positive. 1 Powell on mortgages 106. 
13. There is no statute in Scotland concerning legacies, they 
are regulated by the civil law. 2 Kent’s com. 61 and 62. 
14. The legacy under consideration does not come within 
the prohibition of the act 1507 of the civil code. It is neither 
a substitute, nor a fidei commissum: a trust under the English 
law is neither one nor the other. 4 La. Rep. 213. 
15. The Code itself recognizes the validity of bequests of 
this kind, they are not embraced in the prohibition of art. 1507. 
How are establishments of public utility to be kept up, how 
is the benefit intended to be secured to them unless through 
the instrumentality of administrators, agents or trustees? La. 
Code, 1536, 1543. . 
16. The provisions of the Code concerning usufruct of mo- 
veable property are closely assimulated to the species of pro- 
perty created under this bequest. Idem art. 556 and seq. 
17. Legacies for objects of charity and public establish- 
ments being permitted by our laws and being privileged in 
the intention of the law, the form in which they are to be 
carried into effect is immaterial, the court will give the legacy 
such an effect as will be consistent with the intention of the 
testator and the public good. Domat, book 4, tit. 2, sec. 6. 7. 
18. Hence it is inferred that there is nothing in the law of 
Scotland which would prevent a similar legacy from being 
valid if made in favor of a citizen of Louisiana; and that the 
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EasTERN Dns plaintiffs are of right entitled to receive the amount bequeath- | 
1841. 
eee ad to the town of Fochabers by The last Will of Alexander 
DUKE OF Milne, with interest, for which judgment is prayed. 


RICHMOND ET AL 
vs. 


MILNE’S EXECU- : 
> ean Hoffman, for the absent heirs. 


L. C. Duncan, for the Orphan Asylums. 


Canon, for the executor. 


Simon, J. delivered the opinion of the court: 


This case arises out of the last will and testament of Alex- 
der Milne, deceased, which contains the following disposition: 
“Unto the town of Fochabers, (place of his nativity) J give 
and bequeath the sum of one hundred thousand dollars, to 
be employed in establishing a free school, with sufficient 
competent teachers, and supporting the said school, in the 
said town of Fochabers, for the use of the parishes of Bellie 
and Ordifish.”’ The legacy is now claimed by Charles Gor- 
don, Duke of Richmond and Lennox, superior as feudal lord 
of the burgh of barony and town of Fochabers; and by 
Alexander Marquis, baron bailie and sole magistrate for the 
administration of justice in said burgh of barony. They fur- 
ther allege that by virtue of the powers specially conferred 
upon Charles Gordon by a meeting of the inhabitants of the 
town of Fochabers duly convened, and. at a meeting of the 
kirk session of the parish of Bellie, also duly convened, they 
are authorized to demand and receive the said legacy, for the 
purpose of applying the same in conformity with the said 
testamentary disposition; and that accordingly, they have 
appointed two agents and attornies in fact, to represent them f 
in the premises, and to receive on their account the amount 
of the legacy. They pray to be recognized as the persons 
authorized to claim said legacy, and that the amount thereof 
be paid over to their said agents, &c. 





The defendants, to wit: the three executors of the last will 
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of the deceased, the attorney appointed by the court to repre- Beers Drs. 
, . . : h, 1841. 
sent the absent heirs, the society for the relief of destitute 7°? 
1 ; r DUKE OF 
orphan boys in the city of Lafayette, and the Poydras fom nicemenaall 
asylum, joined issue by denying the capacity of the petitioners ve. 


MILNE’S EXECU- 
to take under the will; and by submitting to the court whether tonser at. 
under the laws of Louisiana, the petitioners, being aliens, can 
be entitled to recover the legacy by them claimed for the. pur- 
poses mentioned in the will. : 

The Court of Probates rejected the plaintiffs’ demand, gave 
judgment in favor of the defendants, and said plaintiffs ap- 
pealed. 

Our attention has been called to two principal questions 
arising out of the denial of the plaintiffs’ capacity to take 
under the will; and it is‘contended by the appellees :—1. That 
the town of Fochabers is not incorporated, and that therefore 
there is no person or corporation capable of receiving the 
legacy. 

2. That under the laws of Louisiana, the plaintiffs, as for- 
eigners, cannot take under the will, because the laws of Scot- 
land prohibit similar dispositions from being made in favor of 
a citizen of Louisiana. 

I. Fochabers is a burgh of Barony under the ducal family 
of Gordon, and governed by a bailie of his grace’s appoint- 
ment. Chambers’ Gazetteer of Scotland, p. 437. It was 
incorporated as a burgh of barony by a royal charter of James 
the 6th, King of Scots, of the tenth of February, 1598, and 
forms one of avery large class which in Scotland are well 
known by the designation of Burghs of Barony. By the 
laws of Scotland, a burgh or barony is @ corporate body, 
erected by the sovereign, and made up of the inhabitants of a 
determinate tract of ground, with jurisdiction annexed to it; 
they were erected by the sovereign either to be holden of 
himself or in favor of subjects who enjoyed the property or 
superiority of the lands contained in the charter; from this 
difference, arises the division of Burghs royal, and Burghs of 

41 VOL. XVII. 
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regality or Barony. LErskine’s instit. of the law of Scotland, 
_b. 1st., tit. 4, sec. 20 and 30.—The general law of incorpo- 
ration applies to the Burghs of Barony, and they have power 
to administer their common good, to elect officers, to make by- 
jaws, &c.; Bell’s principles of the law of Scotland, No. 2191. 
Under this system of laws, the incidents to a corporation are 
these: 1. As a legal person the corporation has persona stan- 
di in judicio; it may sue or be sued, grant and receive, by 
its corporate name, &c.: 4. It may purchase or hold lands, and 
be infceffed by its corporate name and title; and 5. It has per- 
petual succession, &c.; Idem No. 2169.—The power or au- 
thority of the Duke of Richmond in regard to the burgh of 
Fochabers, is acquired by inheritance, was originally derived 
from the crown, and is constituted by the royal charter of 
1598; it has a form of government and a local magistracy, and 
the baron Bailie is the chief and sole magistrate of the burgh, 
which office is now filled by Alexander Marquis, one of the 
plaintiffs.—The evidence of distinguished jurists on the laws 
of Scotland, has been taken on this particular subject, from 
which it clearly appears that Burghs.of Barony are proper 
corporations; and as such they are known and recognized in 
the Scotch law; those corporations are accounted persons, 
because they have their own proper stock, rights and privi- 
ledges as persons have, andas such are capable of receiving 
and holding property either absolutely or in trust by their re- 
presentatives. Under the law of Scotland, if a bequest similar 
to the one in question had been made there by a will good in 
point of form, it could be claimed on behalf of the town or 
burgh of barony of Fochabers for the use of and in trust for 
the said town, and parish of Bellie, including the lands of Or- 
difish; and the same could bé competently claimed by the 
baron and the baron bailie to be held on behalf of the inhabi- 
tants of the parish, including those of the town itself and the 
lands of Ordifish. In such case, the baron and baron bailie 
are empowered to act as trustees for the corporation, as they 
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are authorized to represent them in all circumstances where it Easrens , Du. 
may be necessary to claim or enforce their rights and privi- pate. Tate 
leges as a corporate body.—We must therefore conclude that __asnteman 
the inhabitants of the town of Fochabers have a right to enjoy _. 

, MILNE’S EXECU- 
the privileges allowed them as a corporation, that as such they Tonszr an 
have capacity to receive by donations inter vivos or mortis The town of 
causa, and that they are legally and properly represented in Scotland, is a 





this suit by their trustees. cn Gr the daca 
’ ~~ a tg ga 
II. According to the 1477th art. of the Louisiana Code, Deke of fine 


‘‘ Donations INTER vivos and Mortis causa may be made in — ae 
favor of a stranger, when the laws of his country do nothas a right to 
prohibit similar dispositions from being made in favor of a jodgee Sh cad 
citizen of this state.” This establishes a reciprocal right in es Pala 
favor of the citizens of the two countries, and it behooves us — hoe ——- 
therefore to enquire first into the nature of the legacy under our by donations in- 
laws—and 2d. to examine whether, under the laws of Scotland ie aies ckieh 


ae . “4s rightit ean exer- 
a similar bequest may be made in favor of a citizen of (© by trestecs. 
Louisiana. A particular 


1. The legacy made by Alexander Milne to the town of Sechecgea” = 


: F : . preference to all 
Fochabers, is one of a sum of money; and being a particular Pi in aae on 


legacy, it ought to be discharged in preference to all others. _ — of ee 
ion; an 

La. Code, art. 1627. Being also a moveable legacy, it is to in ictal of 

be paid out of the funds of the succession; but in default of no ye — 


such funds sufficient to discharge it, it is to be paid, as long the estate is ad- 


as the estate is administered by the testamentary executors, Seale’ dna : 
indifferently out of the personal and real estate of the testator. the rsonal 

. and real estate, 
It becomes a charge on the whole estate, and when the heir and becomes a 
claims to be put in possession of the succession, and to take \hots Ben 


the seizin from the testamentary executor, he is bound to pro- 2"4 descends to 
the heir as a 


vide for the payment of the moveable or pecuniary legacies, personal debt 
; ‘ when he takes 

by offering to put in the hands of the executor, a sum suffi- possession: In- 

cient to satisfy them. La. Code, arts. 1661, 1662, 1663 and ning ~ 

1664; thus, such a legacy becomes a personal debt of the 

heir, which he must discharge as any other debt due by the 


succession, without any distinction being made whether it is 
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Eastern Drs. to be satisfied out of his personal or real property; and inte- 
SA, nt is due thereon from the day of the demand. La. Code, 


DUKE oF art. 1619. The legacy under consideration is therefore a 
RICHMOND ET AL 


v8. simple pecuniary bequest which must be acquitted by the 
MILNE’s EXECU- omhs apie 
rorsETat, €Xecutors or by the heirs in the same manner as if it were a 


debt of the estate. 
The capacity of 


aliens to trans- oi = 2 ; : 
wait’ cities. a Before proceeding to examine me aatene em it may 
intestato ond to be proper to remark that the provision contained in the art. 
inherit rom iC ita ae: . 2 : 
others in Louis- 1477 of our Code, is limited exclusively to the incapacity of 
jana is granted; 
and there is no- 
thing in the laws : : : : 

of this State that nothing - our laws shows that foreigners are <—es from 
excludes aliens the acquisition of real or personal property, by will or succes- 
from the inheri- , f ey . 

tance ofanykind Sion, and that they are not capable of inheriting either. Za. 


of property, : ‘ . : 
Property. Code, arts. 881, 882. The capacity of aliens to transmit their 
estates ab intestato and to inherit from others in Louisiana, is 


receiving donations inter vivos and mortis causa, and that 


on the contrary clearly shown by the art. 945, which declares 


The incapa- that slaves alone are incapable of either; and as under the 
ity of aliens b : ; eee 
_ English andl art, 946, the incapacity of heirs is not presumed, he who al- 
Scotch laws is 
only extended 
to their holding of this state that excludes aliens from the inheritance of any 
lands or acquir-_ , 
ing _ heritage, kind of property. 
either by pur- 


= * sue- 2. The incapacity of aliens by the English and Scotch laws 


leges it must prove it. There is therefore nothing in the laws 


is only extended to their holding lands or acquiring heritage 


Under the ,; . yee s8 ? 24 
ag either by purchase or succession. Erskine’s Inst., b. 3, tit. 10, 


land an alien sec, 10.; Bell, Nos. 1644, 2135; 1 Blackstone’s Com., 272 
may acquire ee 

property inand seq.; 2 Kent’s Com.,61. Under the laws of Scotland, an 
ord moveable alien may acquire property in goods, money, and moveable es- 
estate; make a 
Will and sue 
for personal 2135 ; and under those of England, he may even be a mort- 
debts. In Eng- ‘ iin J 
land he may be gagee and recover his debt in countries where there is a posi- 
a mortgagee . ba iaie 

eas recover bis ti¥e prohibition to hold lands. Powell on Mortgages, 106, 
debt, where 
there is a posi- 


tive prohibition jyrists who have been examined on this subject, demonstrates 
to hold lands, 


tate, and make a will and sue for personal debts; Bell, No. 


The opinion of the Lord Adocate of Scotland and of the other 


clearly that if the legacy had occurred in a Scotch instrument, 
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it would, by the laws of Scotland, have been considered as a Basvan Di. 
° arc. . 
pure bequest of a sum of money and not of heritable property 5 Prana nal 
DUKE OF 


and that if a person in Scotland had bequeathed a legacy in maa 


imi itizens the courts of law in that v8. 
similar terms to one of our citize a... 


country would without hesitation give effect to the legacy. ons xr at. 


The reason is drawn from the very expressions of the Scotch A particular 
“a ; ? egacy here, by 

laws, and is very obvious: A legacy, in general, according to the law of Seot- 
f ‘ , land wou e 

those laws, is defined to be a donation or bequest mortis causa considered as a 


of a sum, or subject, or universitas, to be paid or delivered by =, oe on 


the executor out of the free moveable estate of the deceased, to oo oe 
a person named or plainly denominated ; and a general legacy, which if made 

. ° . . . a rson in 
or the legatum quantitatis, is a legacy not of a special article Me Ror caged 


‘ : . tizen here, the 
or debt, but indefinite, of so much money, or fungibles, or courts of law in 


moveables of a particular descriptionor class. Bell, No. 1871, that —_ ecuntry 
é _ Will give effect 
1873. In this case, the bequest is of a fixed sum of money, is to the legacy. 


purely moveable in its nature, and is not one depending on, 
s So where, as 


secured by or in any manner attached to heritable property ; it in this case, a 

: ; ‘ particular lega- 
must consequently be paid out of the estate, without any refe- ey of $100,000 
is bequeathed 
by a citizen of 


ee os °¢ 2°, Louisiana to es- 
>» 4 > 2 om 
would come within the definition of the legatum quantitatis. viich a fees 


On this subject, the Lord Advocate informs us further, that —— his ~ 
, _ tive town o 
although by the law of Scotland, an alien could not hold heri- Fochabers __ in 
: ; . Scotland, it be- 
table property there, either by purchase or succession, there is ing purely ani 
veable in its na- 
ture, and inde- 
isiana, a sum of money payable out of personal estate, or out Pendant in any 
. i manner of heri- 
of real estate directed by him to be sold, or payable by the table _ proper- 
: . ° ° : ‘ ty, must conse- 
disponees in the universitas of his estate, heritable and move- quently be paid 
able, such citizen would recover that sum in the courts of Scot- ates . a 
land, notwithstanding a deficiency in the personal estate to pay *Y Teference to 
any particular 

the testator’s personal debts or preferable bequests. These real estate. 

principles of the Scotch law, which are derived from the Ro- 


man or civil law, are very similar to ours. Za. Code, art. 1661. 


rence to any particular real estate, and under the Scotch laws 


no doubt that if a Scotchman died, leaving to a citizen of Lou- 


They contemplate the payment of a pecuniary legacy in the 


same light as the payment of a debt due by the estate; it must 
be discharged; and the nature and the object of the legacy 
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March, 1841. 


DUKE OF 
RICHMOND ET AL 
V8. 
MILNE’S EXECU- 
TORS ET AL: 
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being alone to be considered, the legatee cannot claim but the 
money, without his being entitled to exercise any right to or con- 
trol over the heritable property, out of which the fundsare to be 
raised to satisfy the bequest; if it be necessary to sell lands for 
the purpose of discharging such moveable legacies, the price of 
such lands so sold by the owner or by the executor becomes 
moveable,-and as such, must be applied to the payment of 
those legacies ; although it cannot be said that such legacies are 
debts secured upon land, and of a heritable character. Bell, 
No. 1478, 1479. We have an instance of a bequest made by 
an English subject to the United States, the amount of which, 
of about one hundred thousand pounds, was regularly paid 
over to our government: It is the bequest made by James 
Smithson, of London, to the United States, for founding at 
Washington an establishment to be styled ‘the Smithson In- 
stitution for the increase and diffusion of knowledge among 
men.” In December, 1835, the President of the United 
States transmitted to Congress a report from the Secretary of 
State, together with the papers and documents relative to said 
bequest ; Congress acted upon the recommendation of the Pre- 
sident, and a law was passed accordingly for the purpose of 
accepting the bequest and the trust. See volume 2, document 
25, lst session, 24th Congress; vol. 9 Laws of the United 
States, p. 439. We see no reason, therefore, why the same 
reciprocity should not be extended under the laws of Louisiana, 
to English and Scotch subjects, when if is clear that according 
to the laws of their country, our citizens would be entitled to 
recover similar legacies. 

Much has been said however to convince us that the legacy 
is heritable in its nature and effect; and it has been urged that 
all that proceeds from immoveable property, is immoveable, 
and that any sum of money secured upon real property is a 
heritable bond: According to the Scotch laws, all subjects 
(things) which were immoveable by the Roman law, as a field 
or whatever is either part of the ground, or united to it, fundo 
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annexum, as minerals, houses, wells, &c., are heritable ; and Easrerw Dis. 
; ‘ , - March, 1841. 
heritable objects are those which on the death of the proprie- ——~___. 
, , , DUKE OF 
tor, thus descend to the heir. Erskine, b. 2, tit. 2, sec.3 and | OVEN OF 


4. Bell, Nos. 1470, 1471, 1472. Rights connected with or — axa 
affecting lands, though not feudalized, are heritable; as servi- orsxr at 
tudes, reversions, faculties and rights to challenge deeds re- 
lating to heritage. Bell, No. 1485; Erskine, b. 2, tit. 2. sec. 
5. Thus, naked charters, or the disposition of the property or 
superiority of lands, or heritable bonds, though seizin has not 
proceeded on them, are heritable, because they are all rights 
of or securities upon land, and the proprietor or creditor may 
complete them by seizin, when he shall think proper. On the 
other hand, whatever has no resemblance to a feudal right, and 
. produces no annual fruits, is moveable; by this rule, cash, 
jewels, &c., are all moveable subjects; all subjects bearing 
interest ex lege, are moveable in all respects ; simple personal 
débts and engagements whether presently due or payable at a 
future term with interest, are moveable; as also the price of 
lands sold by the owner. Erskine, b. 2, tit. 2, sec. '7 and 13. 
Bell, No. 1479. The distinction is very clear and obvious, 
and it suffices to state that the reason of the Scottish bonds 
being heritable, originates evidently from the feudal tenure 
of the lands and from the creditors being invested with or 
having aright to the seizin of the land, which none but a sub- 
ject can hold. Bell, Nos. 1485, 1478, 1493 and 1644. Ers- 
kine, pp. 216, 222, 402. Inthe present case, how could the 
legacy, if made in Scotland, be considered as a heritable bond ? 
We have already demonstrated that the legatee has no right 
connected with or affecting lands, and less so is he entitled to 
» be invested with the seizin of any land; the bequest does not 
carry with it any right of infeftment (enfeoffment), its amount 
is to be paid in money out of the moveable estate of the de- 
ceased ; it becomes the debt or personal obligation of the heir ; 
he must satisfy it as any other debt, not only out of the funds 
' of the succession, but, if necessary, out of any funds proceed- 


‘ 
| 
! 
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Eastern Dis ing from the sale of property, either personal or real, to be 
er Ahk ae disposed of by the executors or by himself for that 


oan Ss . purpose. 
RICHMOND ET AL 


Se. We think, therefore, that the doctrine of heritable bonds 
MILNE’S EXECU- : ; , 

ToRsET AL. would not apply to the bequest in question, if made in Scot- 
land; and that the judge a quo erred in not giving full effect 
to the legacy under consideration. 

With regard to the interest allowed by law, from the day of 
the demand of the legacy, it cannot be included in our judg- 


ment, because it has not been claimed. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the court of probates be annulled, avoided and reversed, 
and proceeding to give such judgment as, in our opinion, 
ought to have been rendered in the court below : it is ordered, 
adjudged and decreed that the plaintiffs be recognized as the 
persons duly authorized and entitled to claim and receive the 
legacy of one hundred thousand dollars mentioned in the last 
will and testament of Alexander Milne, deceased, as being 
made to the town of Fochabers; and that the amount thereof 
be paid over to plaintiffs’ agents named in the petition, by the 
testamentary executors of the said last will and testament, with 
costs in both courts. 











DUKE OF RICHMOND, et al., vs). MILNE’S Executors, et al. 
ON A RE-HEARING IN PART: 
When legal interest is the legal consequence of the debt or obligation without 


stipulation, a demand of the principal is a demand both of principal and 
interest; the one necessarily follows the other, even when the latter is not 


claimed in the petition. 
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So interest on a particular legacy is due from the day of demand of its delivery, Rasrerx Dis. 

' "arising ex mora, depending on the lapse of time the legatee is deprived of the _March, 1841. 
use of it; being a legal consequence of the debt or obligation and may beal- puke oF 

lowed without being specially claimed in the petition. rer sake 


Interest is due on a legacy for a specific sum of money from judicial demand MILNE’s EXECU- 
and follows as a legal consequence of the debt or principal obligation. mary Ae 


) Eustis §& Th. Slidell, of counsel for the plaintiffs, obtain- 
ed a re-hearing on the ground that interest had not been allow- 
ed on the amount of the legacy claimed from the time it was 
demanded. They argued as follows: 

1. The court considers that interest cannot be included in 
the judgment because it was not claimed in the petition. The 
court is pleased to acknowledge the soundness of the principle 
that interest is due on a legacy like this, from the day of the 
demand. The provisions of the Code leave this beyond all 
question. 

2. In every principle of equity the plaintiffs are entitled to 
interest. The succession was left without a debt—there were 

j ample funds to pay it, and the residuary legatees and the ab- 
sent heirs were, with the executors, their antagonist parties, 
resisting the payment of the legacy. The law and equity is 
in favor of the claim, its allowance then is a mere matter of 
practice. 

3. A suit for interest which is due by the effect of law inde- 

of pendently of the principal demand, would, to say the least, be 
an unusual proceeding. 

The decision on this point, which was not made by the op- 
posite counsel in argument, is believed to be contrary to the 

; long established practice as settled by the decisions of this 
honorable court. 

The article of the Code of Practice, No. 553, has received 
a construction which counsel was certainly justified in adopting. 

4. In the case of Daquin and others vs. Coiron and others, 


i reported in 8 Martin’s Reports, N. S., p. 608, the rule of prac- 
42 VOL «XVII. 


| 
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E,sTERN De. tice on the subject was considered as established after an ela- 
a. > ‘ cw . 

_March, A borate discussion by distinguished counsel. The court says: 

DUKE OF 4, /* Lhe fourth point relates to the interest allowed by the judg- 


RICHMOND ET AL ; . s : f 
vs. ment. It is objected that it was not claimed in the answer and 


MILNE’S EXECU- 

ToxstTaL. that it was allowed on a sum not liquidated. The 553d article 
of the Code of Practice declares that interest shall not be al- 
lowed by the judgment unless the same has been expressly 
claimed, and then only in cases in which the law permits such 
interest to be stipulated. 

5 “We do not understand this provision to apply to casés 
where the interest is a legal consequence of the obligation, on 
which suit is brought. It was made, as the last clause of the 
article shows, for those cases where the payment of interest 
was stipulated and where interest could not be given without 
that stipulation. In such cases, where the petition, or claim 
in reconvention, as the case may be, only asks for an execu- 
tion of part of the contract, the judgment cannot go beyond 


the demand in the pleadings. 

6. ‘‘ But when the interest due, is a legal consequence of the 
debt, without any stipulation, a demand of the principal is a 
demand of both principal and interest; the one necessarily 
follows the other. The amount claimed here was sufficiently 
liquidated, and we do not see that in this part of the judgment 
any error was committed.” 


L. C. Duncan, for the Asylums and legatees, insisted that 
what is not demanded cannot be allowed; and not having 
amended the petition in time, the plaintiffs are now concluded. 


Hoffman, for the absent heirs, was of opinion that it was 
now too late to demand interest. 


Canon, for the executor, submitted the case to the court ; 
the executor having no interest to oppose the execution of the 


will. 


Simon, J. delivered the opinion of the court. 
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On the application of the plaintiffs’ counsel, a re-hearing Easrenm Dus. 
. . ar . 
was granted on the sole question whether legal interest ———— 


should be allowed on the amount of the legacy from the day , .uvonp rt 


HMOND ET AL 
cael ; : 
of the judicial demand of its payment or delivery, although MR wees 
such interest was not claimed in the petition. TORS ET AL. 


This interest was disallowed in our first judgment, beause 
the petition contained no prayer to that effect, but after an at- 
tentive and mature reconsideration of the question, we have 
been prompted to come to a different conclusion. 
It is true that the art. 553 of the Code of Practice provides 
that ‘‘interest shall not be allowed by the judgment, unless 
the same has been expressly claimed, and then, only in 
cases in which the law permits such interest to be stipulated.” 
But this article has received from this court in the case of Da- _ When - legal 
quin et al. vs. Coiron et al., 8 Martin, N. S. 608, the same jy" "8 OS 


legal conse- 


construction which is contended for by the plaintiffs’ counsel ; qurnee of the 
. ee F ‘ ebt or obliga- 
and which he was clearly justified in adopting, when he insti- tion without sti- 
é : ; : : pulation, a de- 
tuted this action.—Our first impression was that this court had mand of the 
gone too far in establishing an exception to arule which ap- sa. ts 


ae . ” + ._ of principal and 
pears to be general in its terms; but from a closer examina- ject: the one 


tion, we feel convinced that its application ought to be limited necessarily fol- 
‘ E " 7 ‘ Ows e er. 
to cases in which conventional or stipulated interest is sought even when the 


; R ‘ saa latt is not 
to be recovered without having been demanded in the petition; el in the 


with this view of the question, we are not disposed to deviate a 


from the doctrine already established in our jurisprudence that So interest on 


P ji ieular le- 
“when the interest is a legal consequence of the debt or ob- e vaca ne 


ligation, without any stipulation, a demand for the principal, ‘e “#¥, of de- 


is a demand of both principal and interest; the one neces- livery, arising 
° : ; ex mora, depen- 
sarily follows the other.” Indeed, at the time that this suit ding on the lapse 


ee d of time the lega- 
was instituted for the recovery of the legacy, no interest was tee is jst 


due; consequently it could not be considered as being any 7 Tenet 


part of the demand which might either be remitted or aban- (Gdtaccpne 
r ODi- 
doned; C. of Pr. art. 156 and 157; such interest was to accrue gation, and may 


: ; ; . 5 be allowed with- 
subsequently, subject to its amount being increased in pro- out bein = 


_spe- 
portion to the delay occasioned by the refusal of the executors raged sclsmed 
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Eastern Dis,to comply with the object of the principal demand; and the 
March, 1841. ort, 1619 of the Louisiana Code says positively that ‘the 
= particular legatee is entitled to claim the proceeds or interest 
pEake & wit-of the thing bequeathed, from the day of the demand of its 
cud delivery, or from the day on which that delivery was volun- 
tarily granted to him.” This interest, arising ex mora, de- 

Interest is due PE2ds merely upon the lapse of time during which the legatee 
on a legacy forhas been deprived of the use and enjoyment of the legacy 


a specific sum of 


money from ju- after his demand; and we are satisfied that in such case, the 
dicial demand, 


and follows asa interest being a legal consequence of the demand of the debt 
1 
- Of the OF obligation on which the suit is brought, it may be allowed 


pe Bh without its being specially claimed or prayed for in the peti- 
tion.—We conclude therefore that the plaintiffs are entitled to 
recover from the testamentary succession of Alexander Milne, 
deceased, five per cent. interest per annum on the amount of 
the legacy, from the day of the judicial demand thereof until 
paid ; and that our first judgment ought to be amended ac- 
cordingly. 

It is therefore ordered, adjudged and decreed that in addi- 
tion to our previous judgment, the plaintiffs do recover of the 
estate of Alexander Milne, deceased, five per cent. interest 
per annum on the amount of the legacy therein mentioned, 
from the day that the judicial demand thereof was made of 
the testamentary executors until paid, 





SANDEMAN ws. DEAKE & WILLARD. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT, 


Affidavits of witnesses sworn to before the clerk, not in open court, do not con- 
stitute that proof which is required by law. 
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Clerks of courts have no authority, out of the presence of the court, to swear wit- 
nesses and take down their testimony in a cause. They are only to administer 
oaths in open court; and out of it in cases of arrest, attachment, provisional 
seizure, or generally in any conservatory measure required by one of the par- 
ties to a suit. - 

Witnesses must be examined after issue joined, and give their testimony in open 
court, or it must be taken under a commission. 


This is an action to recover the balance due on a lease. 
The plaintiff alleges that he leased to the defendants a house 
or store in Custom-house street, New Orleans, for one year, 
from the Ist November, 1838, to the 31st October, 1839, for 
$700, upon which he received only $175, leaving a balance of 
$525 unpaid. That the defendants abandoned said lease about 
the middle of February, after its commencement and have re- 
moved their goods and furniture. This suit was instituted the 
21st of February, and the plaintiff prays for a provisional sei- 
zure and judgment for the entire balance due or to become due 
on the lease. 

There was judgment by default taken the 8th March, 1839. 
On the 13th, the plaintiff filed the testimony of two witnesses 
taken on affidavit, sworn to before the deputy clerk of the 
court. The District Judge on the filing of this testimony, con- 
firmed the judgment for the sum claimed. 

The defendant by counsel, now for the first time appeared, 
and moved for a new trial on the ground that they had a good 
defence; were taken by surprise ; that the testimony was im- 
properly taken on which judgment was confirmed ; not having 
been taken under a commission or in open court, but on ex 
parte affidavits. The motion for a new trial was overruled and 
the defendants appealed. 


Grivot, for the plaintiff and appellee, maintained the follow- 
ing points: 

1. The lessor, when the lessee abandons the premises and 
violates his lease, has the right by law to institute his action 
and recover judgment for the amount due and to become due ; 
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Eastern Drs.the testimony shows that defendants leased the store for the 


March, 1841. 


SANDEMAN 


term of one year, and the amount of rent to be paid for the 
use and occupation of said store ; and that they abandoned the 


vs. 
DEAKE & wit- premises in the month of February. The law obliges them 


LARD. 


to the whole amount of their contract. See Christy vs. Caze- 
nave, 2 Martin, N. S., 451, and Reynolds vs. Swain, 13 La. 
Rep., 197, and the authorities cited in the two cases. 


2. This is not an action of damages, but one for rent justly 
due, and defendants not having made a defence nor prayed for 
a jury, the art. 313 of the Code of Practice does not apply. 
The testimony offered by plaintiff is full, complete and satis- 
factory and shows the claim to be well founded. 


3. The new trial was properly refused, no ground was 
shown to obtain it. The laches or negligence of counsel is 
not a sufficient ground for a new trial. 7 La. Rep., 252; art. 
360 Code of Practice. Nor can a judgment by default con- 
firmed be opened, in order to allow a defence to be made to 
the merits. 

4. Objections to the testimony given by plaintiff to establish 
his claim, came too late and could not be heard on a motion for 
a new trial. 

5. The proceedings were regular, and the delays of the law 
which are granted to defendants, were fully allowed in this 
case, and the defendants have no right to complain. See Re- 
cord. 


I. W. Smith, for the defendants: 

1. This is an action on a breach of the contract of lease. 
The judgment which the plaintiff has obtained is one of da- 
mages. It was illegally rendered without a jury being sum- 
moned to assess them. C. Pr., 313. 


2. The plaintiff did not prove before the court below that his 
demand was well founded. C. P., 312. 

3. There was no evidence that the property seized was sub- 
ject to the privilege of said plaintiff. 
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4. The judgment was rendered for a sum of money not then Eastznw Drs. 
- March, 1841. 


due. “a 
SANDEMAN 

Morphy, J. delivered the opinion of the court. DEAE & wu 
Plaintiff claims $525, being a balance due for one year’s 

rent of a store, payable by monthly instalments; the defen- 

dants having abandoned the premises before the expiration of 

the lease. A provisional scizure was taken on goods removed 

to another store, which defendants occupied on leaving that of 

the plaintiff. No answer having been filed, a judgment by 

default was entered, which was made final after the legal 

delays. A motion to set aside this judgment having been over- 

ruled, defendants appealed. vieeie 


° ‘ , to before th 
Several points have been made in this court by the appel-clerk, not in 
lants. The opinion we have formed on one of them renders pP’™ pores 
the examination of the others superfluous. They contend that thatproof which 
pape : ; ; ‘ is required by 

the plaintiff did not prove his demand according to article 312 law. 


of the Code of Practice, when he obtained a confirmation of Clerks of courts 
h d bv defaul have nye 
the judgment efault. ty out of the pre- 
sai , sence of the on 


: : : to swear wit- 
The record shows that no witnesses were examined either jesses and he 


in open court, or under a commission taken for that purpose. 4own their testi- 
mony ina cause, 


Two affidavits were filed in the case, purporting to have been They bee: << 
, Oo administer 
sworn to and subscribed before P. Le Blanc, the deputy clerk oaths in open 


of the court. Admitting that these affidavits were laid before {rin, a - 


x r : rest, attachment 
the judge when the judgment was made final, they do not, in petsisiousl eck: 
our opinion, constitute that proof which was intended and is aaee OF, gene 
: : y in any con- 
required by the Code. Clerks of courts have no authority out servatory ‘cme 
‘ sure required by 

of the presence of the court to swear witnesses and take down one of ths 


their testimony in acause. They are only authorized to admi- "°° * 


nister all oaths required to be taken in cases of arrest, attach- ane 


wes ‘ 3 ed, after‘eagssue 
ment, provisional seizure, &c.; and generally whenever any join lpn dive 
conservatory measure is asked for by one of the parties. 1 Mo- their testimony 


reau’s Dig., 228, sec. 5. When issue is joined in a cause, or must be 
. . ‘ ‘ taken under a 
either expressly by an answer being filed, or tacitly by a judg- commission. 


in ye court, ° 
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Eastern Dis, ment by default being entered ; every witness examined must 


nti give his testimony in open court or it must be taken under a 





xerriEs commission. We are not aware of any good reason why the 
scorr. law should not be complied with in both cases. C. of Pr. 
art. 360, 478 and 427. No legal proof of the plaintiff’s de- 

mand having been made, the judgment by default was wrong- 


fully confirmed. 


It is therefore ordered that the final judgment rendered by 
the District Court be reversed, and that this case be remanded 
for further proceedings, the appellee paying the costs of this 
appeal. 


NETTLES vs. SCOTT. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF EAST 


FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 


The defendant contracted under a penalty to buy the plaintiff ’s plantation for a 
certain sum, payable in a year, but to be discharged on the vendor’s obtaining 
a loan from bank on mortgage of the premises, by the vendee’s taking his 
place: Held, that as soon as the loan was obtained, the purchaser became Za- 
ble to the penalty, on failing to take his vendor’s place as debtor to the bank: 

A notary may be employed as agent of the party to give notice in writing, as the 
second mode under the Code of putting the adverse party in default. 

The interest stipulated on the price of a plantation, will be considered asa year- 
ly sum for its use and occupation, when the party or vendee is put in possession, 
independent of any damages or the penalty, the party may become liable for, 
on non-compliance with the terms of sale. 


in which to move for and obtain a new trial; but he may waive this right; and 


With The party dissatisfied with the verdict of a jury is expressly allowed three days 
fll G10 

he will be considered as having waived it, when he neglects to avail himself of 
1b ANAL YG | 


it. Having done so he cannot claim relief in this court, especially when he 
opposed the adverse party’s attempt to obtain a new trial. 
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It is different in relation to new trials asked for, from the court. The party may Bastrgernw Drs. 
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well imagine he cannot change the decision, when he has no new argument to March, 1841. 


offer the same judge who rendered the first judgment. 


This is an action to recover the sum of $1000, the penalty 
stipulated in a contract of sale in case of non-compliance, 
and ten per cent. per annum on the amount or value for the 
time the plaintiff was kept out of the price and use of his plan- 
tation. The suit is instituted on a written contract or agree- 
ment, the material parts of which are as follow: 


‘«¢ And the said James Nettles acknowledges he has made a 
contract of sale of land, (or plantation,) containing about 400 
acres, for the price and sum of $5000, which was to be paid 
in cash, and that he gave possession of said land to said James 
Scott in February last, but has not made a title to him; hav- 
ing previously offered the same to be mortgaged to the Union 
Bank for a loan; and the money not having been obtained from 
the bank, it still stands offered and will be mortgaged if the 
money is obtained: And should he mortgage the land he will 
make the title; or if he should not, then he will execute a title 
at any time that he, the said Scott, calls for it and pays him the 
money. And the said James Scott acknowledges that he has 
made a contract with James Nettles, by which he is to give 
the said Nettles $5000 cash for the tract of land above mention- 
ed: Further acknowledges that he has possession of said land, 
and has the tillible part in cultivation; and if the said Nettles 
should mortgage said land to the bank, that he will receive the 
title from said Nettles with that incumbrance ; and that he will 
make the payments in the bank as they fall due to the amount 
of $5000, in the payment for said land. And should he not 
get the money out of the bank, that the said Scott agrees to 
make said payment to said Nettles and take the title within 
twelve months from this date: And further that as he is cul- 
tivating the land, he will pay ten per cent. interest on the 
amount of $5000, from the 15th day of February, 1836, until 
the title is executed and the money paid. And further, the 
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Eastern Drs,said James Scott agrees and consents that should he fail to 


comply on his part that he forfeits and agrees to pay to the 
said James Nettles the sum of one thousand dollars,”’ &c. &c. 
“Signed, &c., this 16th day of April, 1836. 
“JAMES NETTLES. 
, “JAMES A. SCOTT.” 
* Witniess— 
‘*M. Simpson, 
‘© J. D. CoLeman.” 


The plaintiff alleges that he succeeded in obtaining money 
on this mortgage; and on the 27th January, 1837, notified 
said Scott that he was then ready to make the title to him and 
to comply with his part of the contract in every respect, and 
appointed a day for the purpose of meeting said Scott to com- 
ply with their contract, and did appear and was ready as he 
has always been, to comply, but that the defendant, Scott, 
failed to attend or to comply with his said contract in any 
respect although he has been legally notified and put in de- 
fault. He prays judgment for the sum of $1000, and for in- 
terest at the rate of ten per cent. per annum on $5000, or the 
price of his plantation, from the 26th February, 1836, until 
Scott shall comply with his said agreement. 

The defendant excepted to the plaintiff’s right of action, 
and averred that he could not maintain the suit because being 
sued on a penal obligation, he had never been put in default on 
the principal obligation. For answer to the merits he pleaded 
a general denial and prayed that the suit be dismissed. 

On these pleadings and issues the cause was tried. 

The plaintiff offered in evidence the contract or agreement 
sued on; and also a Notary Public as a witness and a letter 
written by the Notary at his instance, notifying the defendant 
that the plaintiff had obtained the loan from Bank inthe man- 
ner agreed on; that he was ready to make a title and comply 
with the terms of their agreement according to the stipulations 
therein contained. 
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The cause was submitted to a jury who returned a verdict Easter Dis. 


in favor of the plaintiff for $1000 as damages set forth in the 
contract. 

The defendant made a strenuous effort to obtain a new trial, 
which was overruled, and he appealed from judgment con- 


firming the verdict. 


Andrews, for the plaintiff, prayed that the judgment be 
amended so as to allow the plaintiff his ten per cent. on the 
price of the plantation, or sum of $5000, from 26th February, 
1836. Inall other respects the judgment is correct. 


Muse, for the defendant, insisted on the reversal of the 
judgment: 

1. The ¢erm allowed by the contract (which forms the sub- 
ject of the contract) had not elapsed when the plaintiff, Nettles, 
attempted to put the defendant, Scott, in mora. See the fol- 
lowing authorities: La. Code, arts. 2048, 2052 and 2113. 


2. The proceedings resorted to by the plaintiff before the 
Notary Public were informal and insufficient to put the de- 
fendant in mora, admitting that the term had elapsed. 6 Mar- 
tin, N. S., 229 and 623. 

3. The penal obligation now sought to be enforced and on 
which the judgment appealed from was rendered, is grossly 
and glaringly usurious and as such ought not to be enforced 
by this honorable court. See the contract and the following 
authorities, 7 La. Rep., 188, 209; 3 idem, 391; La. Code, arts. 
2113, 2121, 1929. 


Martin, J. delivered the opinion of the court. 


The defendant is appellant from a judgment by which the 
plaintiff has recovered the penalty of one thousand dollars, for 
the breach of a contract, for the purchase of a plantation from 
the latter. The appellee has prayed the amendment of the 


March, 1841. 
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Eastern Dis. judgment, so far as it disallows his claim under the contract, to 
March, 1841. 
a yearly sum of five hundred dollars or ten per cent. on the 
= pee of the plantation for its occupation and use. 
scoTT. The dismissal of the appeal has been prayed for on several 


grounds, neither of which we have considered, because the 





conclusion at which we have arrived on the merits, is more 
favorable to the appellee than the dismissal of the appeal. 

1. The counsel for the appellant has contended, that the 
term allowed by the contract had not elapsed when the plain- 

' tiff attempted to put the defendant in mora. 

2. The proceedings resorted to by the plaintiff before the 
notary, were informal and insufficient to put the defendant in 
mora; admitting the term had elapsed. 

3. The penal obligation now sought to be enforced and on 
which the judgment was rendered, is grossly usurious. 

I. By the contract the defendant bound himself to purchase 

The defen- 


dant contracted the plantation of the plaintiff for the sum of five thousand dol- 


mel a lars, to be discharged in case the plaintiff obtained from the 


tiff’s plantation [Jj i 
for a neta, Union Bank a loan of money on a mortgage of the premises, 


sum, payable in by the defendant taking his place as debtor of the Bank. The 
a year, but to be : ; oe 
dise’ onloan was obtained and the defendant, in our opinion, became 


9 - . *. . . . a 
ae oy = thereby bound to relieve the plaintiff from his responsibility to 


monic the the Bank, as soon as he was informed that the loan had been 
nee agg a granted, and requested to take the plaintiff’s place. It is true 
his place: Held, that in the event of the plaintiff’s failing to take the loan, the 
— an on defendant had one year within which he should pay the price. 
— —_ His counsel has contended that this delay of a year, extended 


liable to the pe- . : ~*~ 
anew al ilfng to the first hypothethis. It does not appear to us that the Dis 


to take his ven- trict Court erred in coming to a different conclusion. 

dor’s place as : 

debtor to the II. The law provides that a party to a contract may be put 
bank. * 


in mora, by the other in several ways: 1. By a suit: 2. By a 
demand in writing: 3. By a protest: 4. Verbally in the pre- 
sence of two witnesses. The plaintiff in this case seems to 


have resorted to the second mode of putting his adversary in 


mord, to wit: by writing. He was not bound to give the 
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written notice in person, and he employed as his agent for this Eastern Dis. 
. , March, 1841, 
purpose the notary in whose office the act of sale was intended —___—_ 
to be passed. The defendant did not object to this mode of “*Trnds 
notice, but replied, “that he would attend onthe day men- —scorr. 
tioned.”” The written notice given by the notary was not an » nomey may 
. oyed as 
official act but had to be proved by witnesses and was so pro- agent of the par- 


ved. The defendant was therefore properly put in mora, by pA "aanee a 


a demand in writing; being one of the modes pointed out by al . +. - 
law. La. Code, art. 1905. No. 2. Code of putting 


‘ the adverse par- 
III. There was no usury in the contract. The defendant ty in default. 


ss : : : The interest 

was put in immediate possession of the premices and engaged stipalated on 

to pay a yearly sum for the use and occupation of the planta- = oo of C 
’ . antation, wi 

tion. This payment was independent of the price or conside- considered 

. ° asa yearly sum 

ration of the sale, and of any damage or penalty to which he fo, Pt pod out 


might become liable on his neglect and refusal to comply with se tg" oy 


any other terms of the contract; and would have been deman- °F vendee is put 
; P in possession, 

dable, even if both parties had afterwards agreed not to carry independent of 
. : any damages or 

the sale into effect. It was no part of the penalty stipulated. the penalty, the 


In asking to have the judgment amended by allowing him PY liable for, 


i ion On non-compli- 
the yearly rent, or sum stipulated for the use and occupation Se ae 


of the land, the appellees’ counsel has expressed his doubt terms of sale. 


of our ability to accede to his request “inasmuch as the case, The par 
2 dissatisfied wi 
was tried by a jury.” the verdict of a 
gs : P , : ury is express- 
The party who is dissatisfied with the verdict of a jury, has, ly allowed three 
mr ° ys in which to 
by an express provision of the Code of Practice, an opportu- move for and 


: a - : . +thip Obtain a new 
nity of obtaining relief by a motion for a new trial within trial; but he 
three days after the verdict is given, and judgment rendered = pen ” 

. e ‘ 3 e 
thereon. C. Pr. art. 558. This however, being introduced will be conte 
for the exclusive benefit of the party aggrieved, he is perfectly peti ei it, a 


: aoe ae ss . : he neglects to 
at liberty to waive it; and he cannot complain if he is consider- 3,31 bemeclf of 


ed as having waived it, when he neglects to avail himself of it a a — 
within the time or period fixed by law. not claim relief 


; —- ? in this court 
In this case the plaintiff not only declined the means of ob- pecially i 
taining below, what he claims now at our hands; but by 6 Ba gu 


opposing the defendant’s attempt to obtain a new trial he de- attempt to ob- 
- tain a new trial. 
4 
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Eastern Drs, prived himself of the means of obtaining the relief which he 
March, 184\- seeks, What we have just said will not we hope, be extended 


Ponte aunt, to the omission to ask a new trial in a case not tried by a jury. 


v8. The party who is dissatisfied with the decision of the court 
SHERBURNE ET * js i - P 
AL. may well imagine that it is not worth his while to attempt to 


convince the Judge of his error, when he has no new argu- 
It is different 
in relation to Ment to offer. 
new trials asked er : : 
for, from the Whena verdict is set aside the case must necessarily be 


3 Th . - : " : 
party may well Submitted to a new jury, in which none of the first jury can 
a FR be placed: Besides, there are various reasons that will induce 


the —_ decision, thj : . . . 
the he auom this court to refrain from opposing the verdict of the jury, 


new argument which have no force when applied to the decision of the court. 


t ffe the : ; eee 
—_  Jedge, The members of this court cheerfully disown individual supe- 


who _ rendered 
the first judg- 
ment. courts; but this tribunal, has from its numbers and situation, 


a considerable advantage over the inferior courts of the state 


riority of any kind over the gentlemen presiding in the other 


to examine and decide on cases brought before it on appeal. 


It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 











POLICE JURY OF IBERVILLE vs. SHERBURNE ET AL, 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF IBERVILLB, 


THE JUDGE OF THE DISTRICT PRESIDING. 


The article 2257 of the Code requiring contracts for sums exceeding 500 dol- 
lars, to be proved by more than one witness, relates to verbal and not written 
obligations or contracts. 

The signatures to a sheriff ’s bond executed and acknowledged before the Parish 


Judge need not be proved, to admit it in evidence, 
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The Parish Treasurer is a competent witness for the parish in a suit by the Fasrenn Drs? 


Police Jury against the sheriff for the parish taxes. 


In a suit on the sheriff’s bond to recover from him and his securities the balance 
of the parish taxes due, it is not required to put the parties in default; not 


even to recover the penalty. 


This is an action by the Police Jury of the parish of Iber- 
ville to recover the sum of $3,947 from the defendant, being 
the balance due of the parish taxes for the year 1837. ~ 

The plaintiffs show that the defendant, Sherburne, gave 
bond with security for the faithful performance of his duties as 
sheriff of the parish of Iberville, and that he was to collect and 
account for all taxes of the state and parish. They allege that 
he has failed to collect and pay over the balance above stated, 
of the parish taxes, and that thereby the condition of the bond 
is broken. They pray judgment for this sum. 

The principal defendant pleaded a general denial; he 
denied specially that he was responsible for the parish taxes ; 
that there was no cause of action and that he is not indebted 
as is alleged. 

The plaintiffs offered the sheriff’s bond in evidence, and 
the parish assessment roll under which the taxes were collect- 
ed and proved the demand, and had judgment. The defen- 
dants appealed. 


Edwards, for the plaintiffs, insisted on the affirmance of the 
judgment, as being fully established by the evidence. 


Labauve, contra, urged various arguments to show that the 
judgment was erroneous and should be reversed. 


Garland J. delivered the opinion of the court. 


This suit is instituted on a bond executed by Sherburne, the 
late Sheriff of the parish of Iberville, and his sureties, to the 
Governor of the State, the conditions of which among other 
things specifies, ‘‘ the said Sheriff by himself or deputies shall 
faithfully collect and account for all taxes of the State, and pa- 
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Eastrrx Dis rish of Iberville for the year 1837, agreeably to law.’’ This 
March, 184- bond was accepted by the parish judge and justices of the 


POLICE JURY OF neace, as required by the act of the Legislature. 
IBERVILLE 


v8. The Police Jury by an ordinance directed a tax to be laid 
SHERBURNE ET 
AL. and collected of seventy-five cents on every slave and one dol- 


lar on every thousand dollars value of real property in said 
parish, agreeably to the assessment roll of the state tax, and 
further directed the clerk to make out a list of said taxes in 
conformity to the ordinance and deliver the same to the Sheriff 
for collection. The clerk made out the list and delivered it, 
the Sheriff proceeded to collect the tax, and paid a portion of 
it to the parish treasurer. This suit is brought to recover the 
balance. The Sheriff and his sureties say the plaintiffs cannot 
maintain the action; that they are not responsible in this suit 
and deny generally the justice of the demand. 
On the trial, the plaintiffs offered in evidence the bond exe- 
cuted by the Sheriff and his sureties, after having proved its 
The article execution by a witness who swore to the signatures. To its 
2257 of the Code reception the defendant objected ‘on the ground it was not 
requiring con 
— ding —_ properly, sufficiently and legally proved.’’ The objection is so 
dollars, to be generally set forth, it is necessary to refer to the arguments of 
— eer the counsel to understand its force, and from them we learn, he 
ness, relates to relies upon the position that as the sum demanded exceeds five 


verbal and not 


written obliga- hundred dollars, the contract must be proved by more than one 
tions or con- 


tracts: witness. The article 2257 of the Code, which he cites, esta- 

ashi blishes the opposite position to the one for which he contends. 

e signa- A . ; 

tures to a she- The article relates exclusively to contracts not reduced to wri- 
riff’s bond exe-_, A : 

cuted and ting, and the cases cited are to the same point. We think 


a. there is not the slightest foundation for the objection. The 


ish Judge need bond was in fact executed and acknowledged before the parish 
ge ogee é‘ 
to admit it in judge, and it was not necessary to prove the signatures. 

The objection to the admission of Hebert asa witness is not 
stronger than that to reading the bond. The objection of the 
defendant to his testimony is quite a novelty. He is the parish 


treasurer, and nominally a party to the suit, and all his testi- 


evidence, 
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mony, with a single exception, (which is proved by another Easrzan Ds. 


rch, 1841. 

witness,) is an admission that the defendant, Sherburne, had ———— 

POLICE JURY OF 
paid a part of the sum for which he and his sureties were ;senvnix 


. responsible. quan 
The defendants further say there is no evidence of the aL. 


amount of the parish taxes, or that the evidence is incomplete, The Parish 

reasurer is a 
because the assessment roll made to collect the State tax is not competent wit- 
produced. That is no concern of the defendant. The Police pers nape 
Jury directed their clerk to use this assessment in making out 5 a Rr 


the roll from which the parish taxes were to be collected. It poe Hans the 
was used for information and served as the basis of their assess- 
ment, but the Sheriff was directed to collect the parish taxes 
from the roll furnished him by the order of the Police Jury. It 
is too late for him to object to that roll after he has received it 
and collected the taxes on it. If it were incorrect or illegal, 
the objection should have been made before the money was 
taken out of the pockets of the people of the parish by virtue 
of it. 
But the ground of defence most relied on by the defendants 
is that the bond isa *‘ penal and conditional obligation” and that 
as the suit is to recover a portion of the penalty, the defendants 
must be put in default, in one of the modes pointed out by art. 
915 of the Code, and proof of it is a condition precedent toa 
recovery. It is true the bond has a penalty, but the plaintiffs 
do not sue to recover it or any damages, resulting from a failure 
to collect the taxes: the suit is to recover the money actually 
received and no more. But if the suit was for the whole pe- In a suit on 
nalty, the defendants have not shown that it is necessary to ol eae 
put public officers in default, when suits are instituted for vio- _ pel 
lations of official duty and obligations. The Sheriff is eg the balance of 


the parish taxes 
officio the collector of parish taxes, and as responsible for iv, i is not re- 


them as he is for taxes due the State ; and if it were necessary the } ge 
to put him in default before they could be recovered, we think even a oui 


he is so by operation of law, as soon as he fails to perform the ‘Re Penalty. 
duty imposed by the law. Not only is a Sheriff or tax collec- 
44 VOL. XVIT. 
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Eastern Drs. 
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tor responsible for the money he collects for the State, but by 
the constitution he is ineligible to a seat in the Legislature and 
subject to other penalties by statute. We therefore think a 
violation of law and duty so flagrant, is equivalent to a default 
and a recovery may be had without proof of an actual demand 
to pay the money; La. Code, art. 1905. Whether the case 
might not have been different, if the Police Jury had appointed 
some other person than the Sheriff to collect the taxes, it is not 
necessary to decide. 

The judgment of the District Court is therefore affirmed 
with costs. 


FARRAR vs. NEWPORT ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST FELICIANA. 


in an action of partition the omission of some of the defendants to appeal cannot 
affect the right of the others to do so, 


But where one of several defendants in a judgment decreeing a partition, ap- 
peals, he must make all his co-defendants appellees or parties, as well as the 
plaintiff, or the appeal will be dismissed. 


This is an action of partition. The plaintiff alleges he is a 
co-proprietor and owner of one undivided third part of a tract 
of land; and that Newport and wife, and Sarah Young, Ann 
F. Young and husband, and Sarah Eliza Young, a minor, are 
all interested and co-proprietors of the other two-thirds, and 
that it is necessary to have a sale in order to effect a partition. 

The defendants were all made parties and one of them join- 
ed in the prayer fora partition. Separate answers were put 
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in by the others, and various matters set up against the partition Easrzrw Dis. 


as demanded. 

There was judgment decreeing a partition by licitation or 
sale of the land in question on a credit of one, two and three 
years, and the notes of the purchasers to be divided among the 
parties, so that the plaintiff and one of the heirs or defendants 
joining in the petition be allowed their shares out of them. 
The defendants, Newport and wife, alone appealed. The ap- 
peal was taken against the plaintiff and appellee alone, and 
bond given accordingly. 


Patterson, for the plaintiff, moved to dismiss the appeal for 
want of proper parties, and that all the other parties to the suit 
were not cited and made appellees. 


Boyle § Lyons, for the appellant. 


Simon, J. delivered the opinion of the court: 


This is an action of partition. Plaintiff, as vendee of two 
of the heirs and legatees of Robert Young, who left six chil- 
dren, represents himself to be the owner in common with all 
the other heirs of the deceased, (four in number,) of one un- 
divided third of atract of land belonging to and proceeding 
from the succession of his vendor’s father. He prays that the 
said tract be sold, and that the proceeds thereof be partitioned 
among the co-proprietors according to their respective rights 
thereto. 


The four defendants were all legally cited; one of them 
joined the plaintiff in praying for a partition, two of the others 
joined issue by denying plaintiff’s right of action and pleading 
other matters in avoidance ; and the fourth defendant, wife of 
Newport, having failed to file an answer, a judgment by de- 
fault was taken against both husband and wife. The case 
was regularly tried, and the court of probates having rendered 
a judgment of partition and ordered the sale of the property 
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Easterx Djs, according to the plaintiff’s petition, defendant, Newport took 
ey Oe els present appeal. 

— A dismissal of the appeal has been prayed, on the grounds 
saweont stat. that all the co-proprietors of the property sought to be parti- 
tioned are not before this court; that only one of the defen- 
dants has appealed, and that this court cannot proceed to 
reverse a judgment of partition, in the absence of some of the 

parties thereto. 

We are of opinion the appeal ought to be dismissed : 

Inanaction of Lt 18 true this court has decided that the omission of some of 
partition the — the defendants to appeal, cannot affect the right of the others 


mission 


some of the todoso. Burke vs. Erwin’s heirs; 6 La. Rep. 323. We 
defendants to ap- 


eal cannot af- are not ready to controvert this rule, which, on the contrary, 
oe hl appears to us to be a proper and safe one to adopt for the pro- 
80. tection of the rights of suitors who, thinking themselves ag- 
grieved by a judgment, would sometimes be without remedy, 
if their right to appeal was to depend upon the will and 
disposition of their co-defendants: but in a case of partition, 
which, from its nature, requires the presence of all the inte- 
rested parties, of all the co-proprietors of the property sought 
to be divided, Za. Code, arts. 1230, 1231, 1234, 1246.— 
Code of Practice, arts. 1024, 1025.—We are unable to con- 
ceive how we could, in the absence of some of the co-parta- 
geants, inquire into, revise or modify a judgment ordering a 
partition of the common property. 
Suppose, in this case, we should be of opinion that the de- 
cree of partition appealed from by Newport, ought to be 
dau. de, Modified so as to order the property to be divided in kind and 
fendants in @not by a sale; our judgment would present the singular 


judgment de- 
creeing a oes anomaly of directing the division in kind as between the ap- 
tion, appeals, he 
must make all pellant and appellee, whilst with regard to the other co-pro- 


. alles prietors, who would be satisfied with the result of the case in 


a 2 the the court below, the judgment of the lower tribunal, ordering 
en a the it to be made by asale, would be acquiesced in and would 
a 

Beriseed acquire the force and effect of Res judicata. It seems to us 
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that the proper course to have been pursued in this case by the Easrzrx Dis. 

appellant, should have been to cite his co-defendants as ap- = 

pellees before this court, if they refused to join himinthe “**xe™* 

appeal. Having not done so, his appeal must be dismissed. | —-.. 
It is therefore ordered and decreed that the appeal be dis- 


missed at the costs of the appellant. 








ZERINGUE vs. HARANG’S Administrator. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An action of boundary lies not only where two contiguous estates have never 
been separated, but also when the old boundary is effaced and can no longer 
be seen. 

Where vestiges of the ancient boundary between two plantations are to be seen, 
new posts should be fixed, but they must be placed where the former limit or 
fence stood, without regard merely to the title papers. 

Although one cannot prescribe against his own title he can prescribe beyond it; 
and claim more land than his title calls for if he has had uninterrupted pos- 
session of the surplus a sufficient length of time. 

No appeal lies from a decision of the court referring a case of boundary back to 
the surveyors appointed, with instructions to search for and run out a parti- 
cular boundary line, referred to. 


This is an action of boundary. The plaintiff alleges that 
no boundary line exists between his estate, and that belonging 
to the succession of Alexander Harang, deceased ; that he has 
long been desirous of having the boundary between them es- 
tablished on its true basis according to the title papers; and for 
this purpose he applied to Louis Fazende the administrator of 
said succession, but in vain. He prays that the defendant be 
cited and that in pursuance of the La. Code, article 837, one 
or more surveyors be appointed to inspect the premises, run 





000 ee 
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Eastern as. the lines. and report to the court; and that he have judgment 
March, 1841. fixi A 
xing his true boundary. 
SuaENeUS The defendant for answer said there are and always were, 


vs. 
wanane’s at least for a great many years past, boundary posts between 
ADMINISTRATOR 





the two plantations in question. Damarin’s executors who 
had purchased part of .Harang’s estate, were also made parties 
defendant. 

Two surveyors were appointed to run out the lines and 
report to the court. They did so, but in consequence of the 
written testimony of Judge Dugue who had been born and 
raised on the Harang estate, the case was referred back to the 
surveyors to run out an ancient boundary line described by 
Judge Dugue in his testimony. From the order of court thus 
made, the plaintiff appealed. 


J. Seghers, for the plaintiff. 
Denis, for defendant. 


Roselius, for Damarin’s executors, called in to defend. 


Morphy, J. delivered the opinion of the court. 


This is an action of boundary; the petitioner alleges that 
his plantation is contiguous to that belonging to the succession 
of the late Alexander Harang, and that being desirous to have 
the limits ascertained, he has in vain requested defendant, who 
is the administrator of the estate, to permit the common boun- 
dary line to be determined by a sworn surveyor, but that he 
has refused so to do, and has made opposition to the fixing of 
any boundaries. In answer, the defendant avers that there are 
and always have been for a great number of years back, boun- 
dary posts between the two plantations in question. 

The court below appointed two surveyors to survey the plan- 
tations and fix limits between them, after giving notice to the 
parties of the time of said survey, and reserved to the latter 
all legal exceptions to the survey when made. The surveyors 
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reported that there existed no boundary posts separating the Easrerw Drs. 
° , ‘ March, 1841. 
two plantations in their present state, and that they were pro- —__"_—. 
ceeding to fix the limits when they met with a difficulty in re- ee 
lation to the respective extent (contenance) of the two tracts of Hanane’s 
ADMINISTRATOR 
land; ‘that it appeared that although Foucher, the vendor of 
Alex. Harang, had in reality sold to him in 1810, only 12 ar- 
pents and 20 toises, there was found to be after the sale 13 
arpents, 14 toises and 5 feet, according to a survey made in 
1814, which they had not seen but which they were acquainted 
with from its being mentioned in a petition presented to the 
court in the case of Foucher vs. Harang; that thus the planta- 
tionof Alexander Harang appeared to have a surplus of land of 
24 toises and 5 feet, which is about the quantity claimed by Ca- 
mille Zeringue ; that not having before them either the proces 
verbal of thissurvey orany title giving to Harang’s plantation 13 
arpents, 14 toises and 5 feet instead of 12 arpents and 20 toises, 
they have thought it best to refer the matter to the court for it 
to determine how they should proceed in the premises. After 
hearing testimony, the judge below referred the case back to 
the surveyors with instructions to search for and take as the 
boundary line a tree and fence mentioned in Judge Dugue’s 
deposition, on file in the cause. From this decision the plain- 
tiff appealed. 
His counsel contends that if the view taken by the District 
Court be correct, the plaintiff is without remedy and may as 
well give up his case at once, for according to the decision, 
the whole matter is made to depend on the will of this witness ; 
that he is to point out on the spot the line he pleases, which 
line, however erroneous it may be, the surveyors are neverthe- imunmena 
less bound to take as the basis of their survey.”’ An action boundary lies 
of boundary lies not only when two contiguous estates have pt po Pes 
never been separated and the limits determined, but also when rn - 
the bounds which have been properly fixed are no longer to be rated, bit: also 


the 
seen; La. Code, art. 819. It is not denied that these lands bonndary is oh 
faced can no 


have been bounded for a great number of years back, but it is eager’ Be thee. 
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Eastenx Drs. aid, on the part of the plaintiff, that these boundary posts are 
es longer visible, and that recourse must be had to the title 
aERINGUE papers in order to determine the boundary line, while the de- 
Hanane’s fendant contends that there are vestiges of the old bounds, ren- 
emcees: dering it useless to fix new limits; and that if any are to be 
fixed, they must be placed where the former line ran and not 

according to the titles. It is not difficult to perceive that the 

contest between these parties is for the 24 toises 5 feet which 

appear to have been many years ago measured out and al- 

lotted to Alexander Harang, in addition to the extent of land 

called for by his title. The controversy then turns upon a 

question of fact to wit: whether a boundary line has existed 

giving defendant that or any other quantity of land beyond 

what his title calls for; and whether it is possible to ascertain 

on the spot the place where the former line stood. Judge 

Dugue testifies that he does not recollect having seen the fence 

put up which always separated the two plantations, that it ap- 

peared to him a new fence when he remembers to have first 

seen it; he was then about seven or eight years old, and was born 

in the year 1789 ; that this fence has always been considered as 

placed on the boundary line between the two tracts; that there 

were ditches running along this fence on both sides and close 

to it was a tree which remained there long afterwards and the 

stump of which he saw not long since; that plaintiff’s planta- 

tion formerly belonged to his (witness’) father; and that he re- 

collects the place where the fence stood, its course, &c., and 

Where vesti- that a short time ago he saw a part of this fence yet standing 
ges of the a0- on the premises. This testimony is not contradicted by any 


cient boundary ao ‘ . 

—— _ one as to the fact of a former limit having existed, and some 
antations a ; Mee We gues 

fo be seen, new traces being yet visible in the place spoken of by this witness. 


ts should be i 
Fxed, ia they The surveyors only report that they saw no boundary posts; if 


ee none are any longer to be seen, new posts must be fixed, but 


oll — a4 they must be placed where the former limit or fence stood. If 
without regard in placing them regard is had only to the title papers, defen- 
deetae. et dant may be deprived of land to which he may have acquired 
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a title by prescription; for although one cannot prescribe Easrenn Dis. 
F ‘ ‘ “alte . March, 1841. 
against his own title, he can prescribe beyond his title ; that is ——_____ 
for more land than it calls for, if he has had an uninterrupted ——— 
possession of the surplus during a sufficient length of time; THO™Asson - 


: ET AL. 
La. Code, articles 848 and 849. But upon the whole, it ap- 
Although one 


pears to us that the instructions given to the surveyors are not cannot ~ pres- 
conclusive on the rights of the parties. When their survey oil aie 1s 


: : : ine can rescribe 
shall be returned into court, it will be competent for the plain een ? apie 


tiff to contest defendant’s right to this surplus of land not called claim _ae ~ 
n is 1tvle 


mage : : t 
for by his title; and he will recover it unless defendant shows calls for if he 
; 2 : has had uninter- 
such a possession of it underthe former enclosures as will esta- rupted posses- 


cee . . sie alec . f the sur- 
blish in him a right to the same by prescription; if therefore plain- SO cutcient 


tiff has suffered any grievance, he can be relieved on the final Tength of time. 
judgment to be hereafter rendered in the cause, and should not ;;., oa 


have called upon us to interfere at this stage of the proceed- cision of the 
; : court referring 
ings; La. Code, arts. 837, 8413, 815, 847. a case of boun- 

dary back to the 


It is therefore ordered that this appeal be dismissed with surveyors ap- 
costs ointed, with 
F nstructions to 
search for and 
run out a parti- 
cular boundary 
line, _ referred 

to. 








THIBODEAUX vs. THOMASSON ET AL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT FOR THE PARISH OF LAFOURCHE 


INTERIOR, THE JUDGE OF THE FOURTH DISTRICT PRESIDING. 


The peremptory exception, given by the 1988th article of the Code which says, 
* no creditor can sue individually to annul contracts made before his debt ac- 
crued,” applies to all contracts, in fraud of creditors, when it appears the 
debtor never ceased to have possession of the objects apparently sold by him. 

The creditor who has contracted under the faith of his debtor’s being the owner 
of property which he is in possession of at the time of the contract, ought to 
be allowed to seek his remedy without regard to the date of the pretended 


sale to a third person. 
45 VOL. XVII. 
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Eastern Drs, When the thing sold remains in the corporeal possession of the seller, who is 


March, 1841. 


THLBODEAUX 
ves. 
THOMASSON 
ET AL. 


suffered to act as owner, to the injury of a third person, the rule that the de- 
livery of immoveables always accompanies the public act which transfers the 
property, ceases to be applicable. 


This is a revocatory action, to annul certain sales of proper- 
ty, alleged to be fraudulent and simulated. 

The plaintiff alleges that the defendants, Alexander Tho- 
masson and C. Coulon are indebted to him in the sum of 
$3,553,25, with interest; and for the further sum of $2,306, 
50, the amount of three promissory notes executed by them 
the 15th and 16th December, 1836, 1838, and 14th July 
1838, payable 8 months, 4 months, and 60 days after date, 
which were protested at maturity for non-payment. He fur- 
ther shows that the defendant, Alexander Thomasson is in the 
possession of a half lot of ground in the town of Thibodeaux- 
ville, which on the 19th March, 1830, he pretends to have 
sold to his two sisters, Marie A. and Eugenie Thomasson, for 
$2,500, and that Eugenie pretends to sell her undivided half 
to her sister, in 1831, for $1,200; and that the latter pretends 
to have sold the whole of said lot to St. Clair Thomasson for 
the sum of $4000. 

He further shows that in June, 1831, one Wm. A. Schaeffer 
sold a slave named Milly to Marie A. Thomasson, but that 
she has ever since remained in the possession of the defendant 
A. Thomasson, which sale is also alleged to be simulated. 

The plaintiff alleges that these sales are all fraudulent and 
simulated ; the original owner Alexander Thomasson being 
allowed to remain in possession all the time; that he is 
now in possession and has no other property. Wherefore he 


prays judgment against said defendants, Thomasson and Cou- 
lon; and that the pretended vendees of the slave and lot of 
ground in question be all cited and made parties; that said 
sales be declared fraudulent and simulated, cancelled and an- 
nulled, and that the property be sold to satisfy his demand. 

St. Clair Thomasson, one of the defendants, pleaded a pe- 


































OF THE STATE OF LOUISIANA. 355 


remptory exception to the plaintiff’s action; averring that by Easremx Dis. 
, 2 ieee a , : ‘ March, 1841. 
his own showing he cannot maintain this suit against the ———?_ 
defendants, to set aside the sales; because the different con- —— 
tracts sought to be avoided and annulled are of a date long nae 
anterior to the accruing of the debts sued on against his co- 
defendants. ‘These exceptions were sustained by the court, 
and the suit dismissed, as to all the defendants but A. Tho- 
masson and C. Coulon. The plaintiff’s counsel took a bill 
of exceptions to the decision of the court. 
The other defendants pleaded a general denial. There was 
judgment against them for the amount of the plaintiff’s de- 
mand. 
The plaintiff appealed. 


Miles Taylor, for the plaintiff, contended : 


Ist: In cases of contracts which purport to transfer immo- 
veable property, if he who transfers it is suffered by the 
transferer to remain in corporeal possession for a longer time 
than is reasonably required to deliver the actual possession, 
and to act as owner to the injury of athird person who may 
afterwards contract with him, or acquire rights upon his pro- 
perty as creditors, the property pretended to be transferred 
will be subject to the payment of the subsequent creditors, 
unless thee pretended transfer proves that the contract was 
made in good faith. La. Code, 1915. 


2d. The principle that the sale is perfect as soon as there 
exists an agreement for the object and for the price thereof, 
although the object has not been delivered or the price paid, 
relates only to the parties to the act. Idem 2431. 


3d. The delivery is the transferring of the thing sold into 
the power and possession of the buyer, and until it is deliv- 
ered it is subject to the rights of the creditors of the seller.— 
Idem 2452. Pothier, contrat de vente, 319, 320, 321. 5 
Martin N. S. 147. 7 Idem 579. 
Ath. The manner in which the delivery of the thing sold is 
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Easteun Dis. effected varies, according to its nature, and the manner of the 


March, 1841. 


THLUBODEAUX 
v8. 
THOMASSON 
ET AL. 


transfer. Idem 1918, 2453, 2454, 2455, 1914, 1916, 1917. 


5th. The rule that the delivery of immoveables always ac- 
companies the public act which transfers the property, does 
not apply when the thing sold remains in the corpora] posses- 
sion of the seller. When that is the case the sale is presumed 
to be simulated, and with respect to third persons, the parties 
must establish the validity of it. Idem 2456, 1915. 

6th. The article 1988, on which the defendants formed their 
defence, does not affect a case like the one before the court. 
The actions had in view by that article, are those instituted to 
avoid contracts carried into effect, and so far clothed with the 
formalities of law, and the signs of good faith, that they are 
presumed to be valid, and the burthen of proving the fraud 
and consequent nullity is thrown on the person attacking them. 
The case’ now in question is different. The law presumes the 
contracts attacked to be simulated and fraudulent, and the 
burthen of proving good faith and establishing the reality of 
the contracts is thrown on the persons defending them. Or, 
in other words the law considers the contracts as not made 
and of none effect, until the contrary is shown. Idem 2456, 
1915. 

7th. There are other actions for annulling contracts given 
by our law besides that given by the 7th section of the chap- 
ter on conventional obligations in the Civil Code, and they 
involve the same principles with the one now before the court. 
Idem 3332. 2 Moreau’s Dig. 431, sec. 24. 


Ilsley § Nicholls, for the defendants and appellees, insisted 
that the judgment was correct and should be confirmed. 


Simon, J. delivered the opinion of the court. 


Plaintiff represents that the defendants, Coulon and A. 
Thomasson, are indebted to him in several sums of money 
amounting together to $5859 75, with interest, on certain notes 
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dated 16th December, 1836, 14th July and 15th December, Easrzrs Dis. 


1841. 


1838. That by a notarial act passed on the 19th of Museli, eames 
1830, Alexander Thomasson, who was possessed as owner of ae 
a certain half lot of ground situated in the town of Thibodeaux- THomasson 


ville, measuring 70 feet front by 140 deep, &c., pretended to sell 
the said lot to Mary A. Thomasson and Eugénie Thomasson, his 
sisters, forthe price of $2500; that by another public act passed 
before the same notary on the 5th July, 1831, Eugénie Thomas- 
son, pretended to sell the undivided half of the said half lot to 
Mary A. Thomasson, who, afterwards, by another public act 
passed in New Orleans on the 27th of February, 1834, sold 
the whole of the same to St. Clair Thomasson, for the price of 
$4000. He further states that by private act dated the 22d of 
June, 1831, recorded on the 6th of July, one Wm. A. Schaef- 
fer sold a mulatto woman named Milly to Mary A. Thomas- 
son, which said slave though apparently sold to the said Mary, 
was in truth sold to Alexander Thomasson ; and that she was 
falsely named as the purchaser thereof with the intent to shel- 
ter the slave from the pursuit of Alexander’s creditors. He 
also alleges that the said Mary, Eugénie and St. Clair Thomas- 
son have suffered the said Alexander to remain in the corpo- 
real possession of the said lot and slave; that he has always 
continued to act as the owner of the same; that he did so at 
the time when the obligations sued on were contracted by him ; 
that he has continued to do so to the time of the institution of 
this suit, and that the said pretended vendees have never ex- 
ercised any right of any kind tothe said property. He attacks 
all the said acts as false, fraudulent and simulated, adds that 
Alexander Thomasson has no other property to satisfy the 
debt for which he is sued; and concludes by praying for judg- 
ment against the two debtors for the amount claimed, and fur- 
ther, prays that Mary A. Thomasson and her husband, and 
St. Clair Thomasson be made parties to this suit, and that the 
acts of sale above recited be adjudged to be false and simulated 
and made in fraud of creditors ; that the same be avoided as to 
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Eastern Drs. their effects on him, the plaintiff, and that the lotof ground, slave 
any SE Milly and her issue, be applied to the paymentof the amount of 
TursopEaux the debt sued for in principal, interest and costs. Alexander 

quomassox Thomasson answered and pleaded the general issue; Coulon 
sr “* confessed judgment, and judgment was first regularly rendered 
against them in favor of the plaintiff for the whole amount of his 

claim. 

The other defendants, St. Clair Thomasson and Mary 
A. Thomasson, appeared and filed a peremptory exception to 
the plaintiff’s action, averring ; that according to his own show- 
ing, plaintiff cannot maintain his action, because the different 
contracts of sale referred to in his petition and sought to be 
avoided and annulled, are, according to the allegations therein 
contained, of a date long anterior to the accruing of the debt 
declared on against their co-defendant, Alexander Thomasson. 
The District Court sustained the exception and dismissed the 
suit ; from which judgment plaintiff appealed. 

The peremptory exception on which the judge a quo dis- 
missed this action, appears to be predicated on the art. 1988 of 
the La. Code, which says: no creditor can by the action given 
by this section (revocatory action) sue individually to annul 
any contract made before the time his debt accrued,” and it 

The: peep has been strenuously contended before us, that no exception 

Ml —" can be made to this general rule, as the law which is worded 

1988th article in general terms, does not make any. We understand the ac- 

© vain given by the section of the Code to which the article 1988 


which says, so 


naividaally ee refers, to be that allowed to creditors for the purpose of avoid- 
ee beh his ing contracts apparently complete and regularly carried into 
debt accrued,” effect by their debtors, and so far clothed with the formalities 


lies to all 
contracts, inf the law and semblance of good faith and truth that they 


ogg be must necessarily be presumed to be valid and lawfully made. 


a, the Tn such cases, the burthen of proof is thrown upon the credi- 
ebtor never 
ceased to have tors who attack those contracts as made in fraud of their rights 
possession of the 
objects appa- under the different rules and restrictions contained in the section 


rently sold b 
og Y of the Code above alluded so. But when, as in the present 
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case, the allegations on which the action is based, show that Easrzrn Dis. 
the debtor has never ceased to be in possession of the objects Flcnsias hamawel 
by him apparently sold, that no real delivery has ever been 7#1#ODBAUx 
made to his vendees, we think that the rule established by the TH#omasson 
article 1988, does not apply, and that the creditor who has con- nis 


‘ ee The creditor 
tracted under the faith of his debtor’s being the owner of the se has - 
. ° . rac under 

property which he is in possession of at the time of the con- the faith of his 

: debtor’s bei 

tract, ought to be allowed to seek his remedy under some other the owner ug 
ae roperty which 
provisions of the law. ott gt flan: 


Between the parties to an act of sale, the contract is perfect 80" of, at the 
time of the con- 


as soon as there exists an agreement for the object sold and for tract, ought to 
; ' Seis allowed to 
the price thereof, although the object has not yet been delivered seek his reme- 


nor the payment made; La. Code, art. 2431; but in all cases Sodivae aa 
where the thing sold remains in the possession of the seller, gl grange 
there is reason to presume that the sale is simulated, and with third person. 
respect to third persons, the parties must produce proof that 

they are acting in good faith and establish the reality of the 

sale; La. Code, art. 2456 ; this rule is still more explicitly es- 

tablished in art. 1915, in these words: ‘ Jn cases however of 

contracts, which purport to transfer immoveable property, if 

he who transfers it is suffered by the obligee to remain in cor- 

poreal possession for a longer time thanis reasonably required 

to deliver the actual possession and to act as owner, to the 

injury of athird person, who may AFTERWARDs contract with 

him, or may acquire rights upon his property as creditor, it 

will be considered as a MARK OF FRAUD, and will throw the bur- 

then of proving that the contract was made BoNA FIDE upon 

him to whom the property was transferred by the first contract, 

in any controversy with creditors of the obligor or persons 

acquiring BONA FIDE intermediate rights by contract with 

him.’ Here then, the law has specially provided for a case 

like the present; it has foreseen that there may be cases in 

which an individual might contract with another, or acquire 

rights upon his property as creditor, although he may have 
previously transferred his immoveable property to another per- 
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Eastrrx Dis son, and that by being suffered to continue to remain in the 
March, 1841. corporeal possession of it, this possession may cause an injury 
THERES (08 third person, as it may be used perhaps as an inducement 

Taomasson upon others to deal with one who possesses and is apparently 
“rt the owner of valuable property. Were we to adhere strictly 
and exclusively to the letter of the article 1988, and thereby to 

sanction the doctrine urged upon us by the defendants’ coun- 

sel, which doctrine would be mischievous in its effect and con- 

sequences, our laws would not only become vain and nugatory, 

but would be used a shield under the protection of which the 

grossest and most flagrant frauds would be committed! How 

easy would it be for a contriving and fraudulent debtor to make 

a written and simulated contract of sale in collusion with an- 

other at a time when no suspicion can exist, so as to enable 

him afterwards, by remaining in the possession and apparently 

the owner of the property, to defraud subsequent bona fide 

creditors, who relying on the principle of |: ; that the property 

of adebtor are liable for all the consequences attending the 
non-performance of his obligations, would be without remedy, 

as any attempt on their part to avoid such fraudulent transfers, 

would be successfully opposed by the plea that the act of sale 

nee the is of a dateanterior to the accruing of the debts! This our law 
mains in the has never had in contemplation; the remedy must be allowed 

a at the where the right exists; and in resuming we do not hesitate to 
— _ Fo: say : that when the thing sold remains in the corporeal posses- 
er die tied sion of the seller, who is suffered to act as owner to the injury 
ee Se _ of athird person, the rule that the delivery of immoveables 
ery of immove- always accompanies the public act which transfers the proper- 
ables always ac- : : ; 

the ty ceases to be applicable ; that in such case, the sale is pre- 


companies 

public act which sumed to be simulated and fraudulent; that creditors may at- 

ena. tack it as such, without any limitation, as long as the corporeal 
possession continues, although the written evidence of the 
transfer may have been passed before the time the debt ac- 
crued ; and that in an action brought to annul such fraudulent 


contracts, the burthen of proving that it was made bona fide 
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being thrown upon him to whom the property was transferred, Eastzrw Drs. 


it is his duty to establish its reality. 
With this view of the question, we think that the District 





March, 1841. 


LESSEPS 
v8. 


Judge erred in sustaining the exception, and the case must be PO*TCHARTRAIN 


remanded for further proceedings. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and re- 
versed; that the peremptory exception filed by the defendants 
and appellees be overruled, and that this case be remanded to 
the lower court for further proceedings according to law; said 
appellees paying costs in this court. 


LESSEPS vs, PONTCHARTRAIN RAIL ROAD COMPANY. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where the evidence shows that a slave, mules and cart were run over and de- 
stroyed through the fault and folly of the slave in driving across the rail road 
of the defendants, when the engine was approaching and near, the owner cannot 
recover any thing for their loss. 


This is an action to recover from the Pontchartrain Rail 
Road Company, the value of a slave, two mules and a cart, 
with damages, which the plaintiff alleges were killed and de- 
stroyed by the engine of the rail road through the negligence 
and fault of the Rail Road Company’s agents and engineer. 

The defendants denied all the allegations in the petition and 
prayed that the suit be dismissed. 

The evidence showed that as the engine with a large train of 
cars had approached within about one hundred and fifty feet 
of the depot of the rail road, the plaintiff’s negro man, who 

46 VOL. XVII. 
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Easterw Drs, Was driving two mules in a cart, attempted to drive across the 


March, 1841. 





LESSEPS 
v8. 


road before the engine when it was coming up at nearly full 
speed, and the cart was struck by the engine, which threw the 


PONTCHARTRAIN Negro and mules on to the side of the road, they were crush- 


RAIL ROAD COs 


ed, and the negro so badly wounded that he soon afterwards 
died. The witnesses stated that the negro was told not to drive 
across until the engine passed, but gave no heed, cracked his 
whip, and in the affright the mules halted on the road and 
all were struck down. 

By an agreement the case was submitted to the jury and a 
majority allowed to decide on the verdict. ‘* Seven persons 
out of twelve found a verdict for the plaintiff in the sum of 
one thousand dollars.”” From judgment confirming this ver- 
dict the defendants appealed. | 


Lockett, for the plaintiff, contended that from the testimony 
of the leading witnesses the engine and cars were running at 
such speed when the accident happened, that must render the 
defendants liable; they are bound to pay all the damages oc- 
casioned by their misconduct in running at full speed through 
a crowded street. It was highly imprudent. and dangerous, 
and shows that the proper care was not used by the officers to 
prevent accidents. The testimony conclusively shows that the 
engine was running at unusual speed that day on entering the 
depot, and that the negro was run over by the negligent mis- 
conduct of the defendants’ agents. They are therefore respon- 
sible for the loss and damage occasioned by such negligence. 


Eustis & Hoa, for the defendants, insisted that the accident 
occurred by the gross negligence and imprudence of the slave 
driving the cart. The company’s agents made every effort in 
their power to avoid the accident. It was wholly attributable 
to the imprudence and misconduct of the slave; and the da- 
mage was occasioned from the want of care and skill of the 
driver, or the unmanageableness of the mules, and for neither 


are the defendants’ responsible. 
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2. It has been well said by the learned author of the treatise Easrznw Dis. 
March, 1841. 


on shipping (then Mr. Abbott, since Lord Tenterden,) in an 
action for damages occasioned by the collision of two vessels 


and running one of them down, ‘If there was want of care ronTcuaRrmatx 


on both sides the plaintiffs cannot maintain their action ; to ena- 
ble them to recover the action must be attributable entirely to 
the fault of the crew of the defendant’s vessel.”’ Vanderplank 
et al. vs. Miller et al., 22 English Common Law Reports, 280. 


Garland, J. delivered the opinion of the court. 


This suit is brought to recover the value of a slave, two 
mules, a cart, and damages for the lossof them. The plaintiff 
says, that by the negligence and mismanagement of the engi- 
neer or conductor of one of the steam cars, in use in the year 
1834, on the rail-way belonging to the defendant, it was run 
against the cart of the plaintiff, which was broken to pieces, 
the mules killed aud the slave so badly wounded, that he died 
soon after. The defendants plead a general denial. The case 
was tried by a jury, and by agreement a verdict was rendered 
by a majority of the jurors as follows: -‘ Seven persons out of 
twelve find a verdict in favor of plaintiff in the sum of one 
thousand dollars.”” A new trial was asked for and refused and 
an appeal taken. 

We generally give much weight to the verdict of juries on 
matters of fact, but to a verdict rendered under the circum- 
stances in this case, very little regard is to be attached. 

Mr. Percy, a witness for the plaintiff, says he was present 
when the accident occurred. The cart was crossing the rail 
road and was driving unusually fast. There was a great noise 
on the road at the time and the car was going fast, the slave 
made every exertion to get clear. He was under the impres- 
sion the car might have been stopped. The mules were onthe 
middle track when the steam car was about one hundred and 
fifty feet off. The car was coming from the lake, about three 
or four o’clock in the afternoon. He heard persons telling the 
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Eastern Dis, boy to get away, but he was frightened. Thinks a small train 


March, 1841. 


of cars could have been stopped—there was an ascent at that 
part of the road and a large train behind. The car that day 


PONTCHARTRAIN was going unusually fast. 


RAIL ROAD CO: 








Pierre Latran, another witness for the plaintiff, gives a near- 
ly similar account as to the manner the accident occurred, but 
says that he is positive the car was not going with greater velocity 
than on other days, though it was going with great force. The 
mules were out of the track, were frightened and backed, when 
the car struck the cart and knocked it under the shed. Says 
the engineer made no effort to stop the car. 

J. W. Stilwell, a witness for the defendant, was present when 
the cart was run over. When he first saw the engine it was 
about one hundred feet off, coming up the rail road, the slave 
and cart about equi-distant from the point they came in con- 
tact. A number of persons were present, and there was a 
universal shout to the boy to stop. He could have stopped, 
but kept on. As soon as the cry was given, the engineer 
stopped the safety-valve and put his whole weight on the 
stop or brake of the car. The car was going very rapidly, but 
itis the opinion of witness the accident did not occur by the 
fault of the engineer, but by the fault of the negro. He was 
one hundred feet off when he was told to stop. The witness 
thought at the time the slave was drunk, and has always joen 
of that opinion. 

M. W. Hoffman, Esq., was also present at the time. His 
testimony coincides very nearly with that of Stilwell. The 
negro was told to stop and not to cross the road before the en- 
gine. One of the officers of the Rail Road Company told him 
to stop; he flourished his whip and made a dash to get across, 
but the negro and mules appeared to be arrested by fright and 
the engine came against the hind part of the cart and threw it 
with the driver and mules alongside the track. Thinks the 
boy could have stopped the mules in time to have prevented 

the accident, or ‘have turned them aside. He must have seen 
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the engine approaching. Thinks there was no imprudence on Easrznw Dis. 








i : March, 1841. 
the part of the engineer. The car was not coming faster than 
usual, at the rate of about fifteen miles per hour. — 


: ‘th th COMMERCIAL 
Upon the evidence before us, we cannot agree with the ma- iysunance co: 


jority of the jury in the conclusion to which they have come. 

Although we consider it indiscreet in the defendants to run their Ps. Bi 

cars in a crowded street, at the rate the one in qustiee was going, pow a Fem 

still as it was not unusual, according to the testimony of three of were run over 
and destroyed 


the four witnesses, and as great presumption and folly are prov- through the fault 


niet and folly of th 
ed on the slave of the plaintiff, we cannot agree to affirm the Seve, ia dete < 


judgment. The charge of negligence and mismanagement ty Play 


against the engineer or conductor is not proved, without which <a eee 
the plaintiff cannot expect to recover, in a case where it is proaching and 
; near, the owner 

proved to have been on the side of his servant. cannot recover 
: er , any thing for 

The judgment of the District Court is therefore annulled, their loss. 


avoided and reversed and judgment given in favor of the de- 
fendants, with costs in both courts. 





MACARTY vs. COMMERCIAL INSURANCE COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A donation of slaves without estimation, under the old Civil Code, is null, al- 
though accompanied “by delivery, as delivery only applies to moveables; but 
under the La. Code a donation of a house and lot is valid without estimation or 
appraisement, which only is required in cases of moveable effects. 

The bare possibility that a right to property might hereafter arise, cannot be 
considered as an insurable interest. 

To have an insurable interest in any subject or property, a person must be liable 


to a direct and immediate loss by its damage or destruction. 
e 
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So where a party has parted with all his insurable interest in property before 
its destruction, he cannot recover. 

Parol evidence or testimonial proof will not be received to show that in case 
of a donation of a house and lot, by authentic act, it was agreed the donor 
should continue to receive and enjoy during his lifetime, the rents of the pro- 


perty. 


A policy of insurance against fire isa personal contract of indemnity with the 
insured ; and if the latter parts with all his interest in the property before the 
loss happens, the policy becomes void, unless it has been assigned to the new 
proprietor with the assent of the underwriters. 

This is an action ona Policy of Insurance, to recover the 
sum of $2,300, the value at which a house and appurtenant 
buildings were insured at, in Champs Elysees street in New 
Orleans, and destroyed by fire. 

The plaintiff alleges that on the 19th May, 1836, he caused 
insurance to be made at the office of the defendants, on the 
foregoing property, to the amount or value stated, and that 
during the continuance of the policy of insurance, to wit: on 
the 8th April, 1837, the buildings insured were destroyed by 
fire, and that the insurers thereby became liable for the entire 
amount of the insurance. He prays judgment therefor. 

The defendants denied that the plaintiff was the owner of 
the property insured or that he had any insurable interest 
therein, at the time it was destroyed, and prayed that the suit 
be dismissed. 

Upon these pleadings and issues the cause was tried. 

The evidence showed that on the 26th September, 1836, 
after taking out the policy of insurance on the buildings in 
question, the plaintiff made a donation inter vivos, by authen- 
tic act of this property to Mademoiselle Eugenie Adelaide 
Gomez, without assigning, or in any manmer conveying the 
policy of insurance. The act of donation gives the houses 
and lot which were insured, together with other property, to 
the said donee in full property, without any restriction or 
qualification whatever, except that she cannot alienate it; and 
can only dispose of it by last will and testament. Evidence 
or the deposition of the donee, was offered by the plaintiff and 
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rejected, to show that it was agreed between her and the 
plaintiff that he was to receive and enjoy the rents and profits 
of the premises, and that he did receive them, pay the taxes, 
make all repairs, &c.; thereby indicating that he had a quali- 
fied interest or right of property in the same, which amounted 
to an insurable interest. 

The case turned on the question, had the plaintiff an insu- 
rable interest in the property at the time of its destruction by 
fire? The District Judge decided this question in the nega- 
tive; and from judgment for the defendants the plaintiff ap- 
pealed. 


Grymes, for the plaintiff. 
Preston, contra. 
Morphy J. delivered the opinion of the court. 


The plaintiff seeks to recover $2,300 ona policy of insu- 
rance, in the usual form against loss and damage by fire. On 
the 19th of May, 1836, he caused insurance to be effected on 
a house and kitchen for the space of one year; within that 
time, the buildings were totally destroyed by fire, but before 
this loss occurred, the insured had made a donation inter vi- 
vos of the property to one Eugenie Adelaide Gomez, and had 
transferred to her all his title and interest in and to the same 
in the most unqualified terms; the only restriction imposed 
on the donee’s absolute right of ownership was that she could 
not alienate or dispose of the property, except by last will and 
testament. The question is whether at the time of the loss 
there remained in the donor such an interest in the property 
insured as should entitle him to recover. 

It is said that this donation is void for want of the appraise- 
ment required by article 1525 of the Louisiana Code; and we 
have been referred to the case of Williams et al. vs. Horton’s 
curator, in 4 Martin, N. S., 464. Admitting that a party can 


be permitted to impugn his own deed in order to recover’ 
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Kastern Drs. rights which he might have lost by executing the same, the 
Bn ol ground assumed is untenable. The decision alluded to relates 

— donation of slaves made under the old Civil Code which 
COMMERCIAL required in express terms that slaves and moveables compris- 
sarees ed ina donation inter vivos should be estimated ; C. Code, 


. a a page 128, art. 48. The Louisiana Code provides for this 
Vv *” . 7 . 
out estimation, appraisement only with respect .to moveable effects. 


under the old 2 ; pene ie 
Civil, Code, is It is next contended that as this donation is liable to be re- 


sieaaadty voked or dissolved on account of ingratitude on the part of the 
eg Poa i donee or the birth of children to the donor, there was a con- 
_ seer ne tingent right or interest in the property subsisting in plaintiff 
3 but_under ; ‘ bo ain ae Saad 
the La. Code a at the time of the loss. If this be true, it is difficult to imagine 


ti f > : ; 
esl ‘ot is @ Case in which a vendor of insured property destroyed by fire 


valid without . sails ein 
veimation or COUld not with as much reason set up a similar claim; he 


ae cal’ might always be said to have a contingent interest in the pro- 
whic f . 
required in ca- perty sold, because a sale is liable to be cancelled for lesion, 


f moveable : 

— fraud, error, non-payment of the price, &c. And so may 
every contract be annulled for some cause known to the law, 
if such cause of nullity should be shown to exist. A vendor’s 
interest- would not be more remote or unsubstantial than that 
now supposed to have existed in plaintiff; La. Code, art: 
1546, 1547, 1548, 1556. The bare possibility that a right to 
property might hereafter arise cannot be considered as an in- 

the bare surable interest; there must surely be something at risk in 
possibility that : ; : i Meee 

a right to pro- which the insured is actually interested and for which in case 

rty might oe P : ° 
ereafier arise, Of loss he can claim indemnity. The general rule is that in 
cannot be consi- order to have an insurable interest in any subject, a person 
surable interest. must be liable to a direct and immediate loss by its damage or 

To have an deStruction. 1 Philips on Ins. p. 68, ed. of 1840. The loss 


insurable inter- of the property in this case fell on the donee who had become 
est in any sub- 


x ject or property, the absolute owner of it by a title translative of property ; and 


a person must 


be liable to ahad the policy been assigned to her with the consent of the 


rn lb underwriters, she was clearly entitled to recover. It could 


= Proce °F not have been objected to her that her title was defeasible by 
the happening of those contingencies upon which plaintiff at- 
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tempts to show an interest in himself. Had any of the causes Easrzmw Dis. 


occurred which. in law would give rise to plaintiff’s right of March, 18a. 
revocation or to a legal reversion of the property to him, his ™*¢0™™ 


interest in the same might perhaps be said to have revived, but Basan 
. . CECcO. 
when none of these causes existed at the time of the loss, 
So where a 


when it is not even made probable that they ever will exist, party has parted 
how can the plaintiff be supposed to’have suffered a loss for = oe 
which he must be indemnified? having parted with all his in property be- 
ore its destruc- 


interest in the property before its destruction, plaintiff cannot tion, he cannot 


recover. 
recover. 8 Massachusetts Rep. 515. 
In order to establish an actual and subsisting interest in 
himself at the time of the loss, the plaintiff has offered testi- Yarol evi- 
P ‘ a ‘i ence or testi- 
mony to prove that previous to and at the time of this donation, monial _ proof 
: will not be re- 
there was an understanding and agreement between the donee ceived to show 
and him that notwithstanding the donation he was to continue to ‘hat se 
receive and enjoy the rents of the house during his lifetime, house and lot, 
by authentic act, 


and that pursuant to such agreement he did receive the rents it was a 
the donor should 


and pay all repairs, taxes, &c. up to the time of the fire. The continue to re- 

introduction of this testimony was resisted as inadmissible during his We. 

under the article 2256 of the Louisiana Code; it appears to time, the rents 
‘ * : ; of the property, 

us that it should not have been received; it goes to show be- 

tween the parties a donation causd mortis instead of one inter 

vivos as evidenced by the deed. But even were this agree- 

ment legally proved, we do not think it could avail the plain- 


tiff under the evidence in the record before us. ° A policy of 
insurance = a- 


A policy of insurance against fire is a personal contract of painst fire is a 


‘ . . H al i ~ + personal  con- 
indemnity with the insured; if the latter parts with all histor i aon. 


interest in the property before the loss happens, the policy pon > 

‘ ; ‘ y ; and if the 

becomes void unless it has been assigned to the new proprietor latter parts with 

with the consent of the underwriters. If the assured retains ia Prefer 
eae ‘ ona before the 1 

but a partial interest in the property, it will only protect such happens ih i 

insurable interest as he had at the time of the loss: such is a A fg 

. . ° ° ? e 1 

the doctrine of the leading cases on this subject. 3 Brown’s has been assign- 

d to the new 


Parliament cases, 497. 2 Atkins 554. 16 Wendell 397. Lastephene with 


. . — the assent of the 
Hall 44. What then is the loss sustained by plaintiff? It wigerwriters, 
47 VOL. XVH. 
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loss, he had divested himself of all proprietary right in it, 
legal or equitable. This right to receive the rents which it is 
said the donee had agreed to let plaintiff enjoy was an interest 
of a character and value quite different from that which he had 
at the time of the insurance. Had it been described to the 
underwriters, and made the subject matter of the insurance, 
a value might have been put upon it, which of necessity would 
have been considered as liquidated damages recoverable by 
the insured, but insurance here was effected for $2,300, as the 
full value of the house; since then it had ceased to belong to 
the plaintiff; admitting the latter’s interest under this agree- 
ment in relation to the rents, the record contains no evidence 
which can enable us to measure the damages or loss resulting 
to him from the destruction of the property. It has been 
pressed upon us that the least vestige of interest subsisting at 
the time of the loss authorizes a full recovery. To this pro- 
position we cannot accede. It is repugnant to the principle of 
indemnity which pervades the whole law of insurance against 
fire; nor do we think it sustained by the adjudged cases to 
which we have been referred,“{hat any insurable interest lega} 
or equitable, remaining in the insured at the time of the fire, 
will be protected by the policy, there cannot be a doubt, but 
a recovery can be had only for the value of that interest; or 
to the extent of the actual loss proved on the trial; the sum 
mentioned in the policy is to be regarded as the extent of the 
insurer’s liability, and not as the measure of the assured’s 
claim. The undertaking is to pay the amount of the actual 
loss or damages sustained by the insured; provided, it does 
not exceed the sum mentioned in the policy, to which the in- 
demnity is limited; 1 Hall 46. Hammond on Insurance 2 
and 19. 

It is therefore ordered that the judgment of the District 
Court be affirmed with costs. 
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WHITE vs. MORENO. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF EAST 


BATON ROUGE, THE JUDGE THEREOF PRESIDING. 


Pleas in compensation or reconvention should be set forth with the same certain- 
ty as to amounts, dates, &c., asif the party opposing them were himself a plain- 
tiff ina direct action. Compensation must be specially pleaded. 


This is an action to recover the sum of $1400, the value of 
the plaintiff’s services as an assistant clerk to the defendant for 
upwards of two years, according to an account annexed. 


The defendant pleaded a general denial and required strict 
proof; but admitted the plaintiff was in his employment as 
assistant clerk about eighteen months ; and that from his dis- 
sipation and incompetency to discharge the duties of his sta- 
tion, his services were not worth more than $20 per month; 
which has been fully paid and compensated. He further avers 
that the plaintiff is indebted to him in the sum of $600, for 
cash advanced and bills paid for him to several persons men- 
tioned, for which he prays judgment in reconvention, after dis- 
missing the plaintiff’s demand. 


Upon these pleadings and issues the parties went to trial be- 
fore the court and a jury. The plaintiff produced the testi- 
mony of various witnesses to establish the value of his services 
and the amount of his demand. 


The defendant offered the individuals to whom he averred he 
had paid bills in compensation of the plaintiff’s account to the 
amount of $600, to which testimony the plaintiff objected on 
the ground that there was no averment in the defendant’s an- 
swer of the specific amounts and dates of said payments made 
to each of said witnesses; and the objection was sustained by 
the court, to which decision the defendant’s counsel excepted. 

There was a verdict and judgment in favor of the plaintiff for 


$577, and after an unavailing effort to obtain a new trial, the 
defendant appealed. 
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Morgan, for the plaintiff, urged the affirmance of the judg- 
ment. The evidence offered was properly rejected, because 
the plea of compensation was not set forth in such a manner as 
to authorize the reception of the evidence. Pleas in compen- 
sation should be set forth with the same certainty as to amounts, 
dates, &c., as if the party was himself plaintiff; C. Pr., art. 
367, 

Eustis, for the appellant, insisted that the bill of exceptions 
was well taken. The averments in the answer, coupled with 
the relations of the parties as disclosed in the petition are suffi- 
cient to authorize the admission of the evidence. The names 
of the persons to whom the sums were paid were given in the 
answer, and their testimony would have made them specific as 
to amounts and dates. 

2. The weight of evidence is such as to authorize this court 
for the purposes of justice to award a new trial. 


Morphy J. delivered the opinion of the court. 


The plaintiff claims $1400 for his salary during two years 
and four months as assistant clerk of defendant in the District, 
Parish and Probate Courts in and for the parish of East Baton 
Rouge. The answer admits the services of plaintiff, but 
charges him with neglect and unskilfulness in the discharge of 
his duties; and with habits of dissipation, in consequence of 
all which his services are alleged to have been at no time worth 
more than $20 per month. The defendant further avers that 
plaintiff is indebted unto him in the sum of $600 for cash ad- 
vanced and bills paid for account of plaintiff to divers persons, 
which sum he offers as an offset against the plaintiff’s claim. 
The case was submitted to a jury, who gave plaintiff a ver- 
dict for $577. After an effort to set it aside, the defendant ap- 
pealed. 

Our attention has been drawn to a bill of exceptions to the 
opinion of the Judge below, who refused to hear witnesses to 
prove the payment of the #600 alleged to have been paid to 
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plaintiff. The reason assigned by the judge was that there Easrean Dis, 
were no allegations in the defendant’s answer of the specific Bt ol 
amounts paid to each of the witnesses, and the dates of the = WaITs 
said payments made by the defendant. We think that he de- monzno. 
cided correctly. Article 367 of the Code of Practice requires 
compensation to be pleaded specially. Pleas in compensation wieder ene 
or in reconvention should be set forth with the same certainty spovy"o". - 
as to amounts, dates, &c., as if the party opposing them were forth with the 


; abner eiee ’ j : same certainty 
himself a plaintiff in a direct action. The reasons for soas to amount, 


doing are the same in both cases. It was perhaps the more pagal 
necessary to do it in the present instance, as the testimony was ie lt a plains 
offered to contradict plaintiff’s answer to an interrogatory pro- por ‘te — 
pounded by defendant, in relation to this amount or sum of pensation must 
$600, alleged to have been paid to him. The answer was that a 
the plaintiff had received only $394 62, of which there was 
about $200 paid by defendant in cash. 

As to the merits of this case as exhibited by the recerd, there 
appears to have been some difference of opinion as to the 
value of plaintiff’s services. It has also been proved that 
some time was lost in consequence of the plaintiff’s occasional 
dissipation ; for this, however, the jury appear to have made 
some allowance. Upon the whole, we are not prepared to say 
there is manifest error in the verdict; or that the purposes of 
justice require that the case should be remanded for a new 
trial. 

The judgment of the District Court is therefore affirmed 


with costs. 
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HARRELL vs. HARRELL ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF EAST PELICIANA. 


The action given to the surviving wife, to claim her marital portion, when she 
is in necessitous circumstances, presupposes a liquidation aud final settlement 
of the succession of the husband; and also of the community lately existing 
between them. 


It is only after the liquidation and settlement of the succession that the action for 
the marital portion is open, which depends on two essential and relative facts; 
that the husband died rich, and left his widow in necessitows circumstances. 


This is an action by the surviving wife of Thomas Harrell, 
deceased, to recover the marital portion of her deceased hus- 
band’s estate. 


The petitioner alleges that her husband died rich but left 
her ‘in necessitous circumstances, not having brought into mar- 
riage any dowry or inherited or received any property during 
marriage. That her husband’s estate amounts, according to 
the inventory to about $20,000; and that he left no decen- 
dants. She further shows that the defendants, who are the 
mother, brothers and sisters of the deceased, have taken pos. 
session of her husband’s estate and refuse to allow her the 
legal portion to which she is entitled; to wit: one fourth of 
the estate in full property. She prays judgment accordingly 
for this amount. 

The defendants excepted to the petition, averring that they 
had not been recognized as heirs of the deceased; or been put 
in possession of his estate, &c. These exceptions being over- 
ruled, in answer to the merits the defendants pleaded a gene- 
ral denial of all the allegations in the petition. 

On these pleadings and issues the cause was tried. 

The evidence showed that the estate inventoried upwards of 
$20,000, but that it had never been fully administered, or its 
affairs settled and liquidated, so as to show the actual amount 
after paying all the debts, &c. 


The Judge of Probates gave judgment for the plaintiff for 
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one fourth of the value of the estate of the deceased, without Eastzrn Drs? 


» 1841. 
specifying any amount orsum. The defenddnts appealed. SS 
HARRELL 

os. 


¥v 
Lawson, for the plaintiff. oe 


Andrews, for the appellants. 
Simon J. delivered the opinion of the court. 


Plaintiff, who is the widow of one Thomas Harrell, alleges 
that she is in necessitous circumstances, and was so at the 
time of the death of her husband, whose estate, according to 
the inventory, amounts to about twenty thousand dollars; that 
under the art. 2359 of the Louisiana Code, she is entitled to 
take out of his succession, the one fourth thereof in full pro- 
perty, as he left no descendants. She prays that her hus- 
band’s mother, brothers and sisters be cited, and that she may 
be allowed her marital portion to the amount of one fourth of 
her deceased husband’s estate. 

Defendants excepted to plaintiff’s petition and declined 
answering thereto, on the grounds: that they never had been 
recognized as the legal heirs of the deceased; that an admin- 
istrator of the succession was appointed without their consent 
and approbation; that they never were cited to declare 
whether they would accept or repudiate said succession ; that 
they have no capacity to stand in judgment in relation to the 
same; and that they are not in possession of the succession as 
heirs, &c. &c. These exceptions having been overruled, the 
defendants answered to the merits and pleaded the general 
issue ; and the cause having been tried on its merits, the Pro- 
bate Judge rendered judgment in favor of the plaintiff, 
allowing her to recover of the defendants one fourth part of 
the estate of her deceased husband in full property. From 
this judgment, defendants appealed. 

The inventory of the property left by the deceased, shows 
that his estate is worth $13020 90; a part of which, to wit: 
from about thirteen to eighteen hundred dollars, is proven by 
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Eastern Drs, parol evidence to be community property, one half of which 
March, 18 has never been applied for by plaintiff. The inventory doeg 
=—— show the amount of the debts which may be owing by the 
HARRELL ET AL. Succession ; it does not appear that any settlement of the said 
succession and community, was ever made; so as to liquidate 
and ascertain the exact amount of the estate of the deceased ; 
and the record shows that the principal matter in controversy 
between the parties in the court below, was altogether on the 
thon “aor te sufficiency of the means or resources of the plaintiff, as pro- 
surviving wife ceeding from the said community and from the estate of her 
to claim her 
marital portion, father. 


hen she is in : . : . 
necessitous cir- It is perfectly clear that the action given to the wife by the 


presnppose , art. 2359 of the Louisiana Code, to claim her marital portion, 
iquidation and oe ; i iqui- 
ee ee when she is in necessitous circumstances, presupposes a liqui 
of the succes-dation and final settlement of the affairs and debts of the 
sion of the hus- 5 : : , 

band; and also Succession, as also of the community which may have existed 


gg he cog between her and the deceased ; it is only after such liquidation 


se between has been made, so as to ascertain the real situation of the 
estate, that her right of action is open, and that the court to 


It is only af- cae : cast ” 
PR Tiga da. Whom the application is made by the surviving spouse, be 


tion and settle-comes enabled to determine on the existence of the two 
ment of the suc- i: if R 

cession that the essential and relative facts required by law: that the husband 
need one died rich, and that he left his wife in necessitous circum- 
is open, which Pe 

depends on two lances 3 6 La. Rep. 110. R . . 

— Ph In this case, the inventory of the succession, showing only 
relative cts ; : Sa é 
that the husband the active part of the estate, was taken by plaintiff as the basis 
died rich, and ; 

left his widow Of her action; and the Judge of Probates appears to have 


> ee predicated his opinion on the supposition that the amount of 





said inventory afforded him sufficient means to decide on the 
relative positions of the spouses at the time of the death of the 
husband: but, in our opinion, this was clearly insufficient. 
His judgment however does not go further than recognizing 
the right of the plaintiff to recover one fourth part of her 
husband’s estate; it is silent as to the amount which is to be 
recovered ; but if after a final settlement and liquidation of the 
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succession, it should happen that the whole of it should be ye 

exhausted by the payment of the debts, such judgment would = 

then become vain and nugatory. — 
We think the Judge a quo erred. If the estate of the de *™ 

ceased had not been settled and liquidated at the time the suit 

was instituted, the action was premature and could not be 

maintained. However it is, there is no allegation in the peti- 

tion going to show that such final settlement was ever made ; 

it is a prequisite which cannot be dispensed with, and not the 

slightest proof has been adduced not only to establish it, but 

even to show that there was no necessity for any such settle- 

ment. We must therefore presume, from the absence of 

allegations and evidence, that the deceased’s succession has 








never been settled, and as from the state of the case, it does 
not appear to us that it is such as to be remanded for a new 
trial, our judgment must be one of non-suit against the 
plaintiff. 

This view of the case renders it unnecessary to examine 
defendants’ exceptions, and their motion for a new trial in the 
lower court. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the probate court, be annulled, avoided and reversed, 
and that there be judgment for the defendants as in case of 
non-suit, with costs in both courts. 
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WILLIAMS vs. BANK OF LOUISIANA. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF EAST BATON ROUGE. 


The Court of Probates in ordering the sale of the property of a succession, ne- 
cessarily possesses the power to erase all mortgages existing on it, and to give 
a clear title to the purchaser. , 


Probate Courts are authorized to exercise all such powers as may be necessary 
to enforce their jurisdiction; and to take cognizance of any matter arising 
from the consequences of the exercise of such jurisdiction. 


The evidence of the Parish Judge is good in the court of probates as far as it 
goes to show the defendants assented to the sale and agreed to look to the pro- 
ceeds of certain property for their claim. 


The cashier acting as the agent of a bank is a competent witness to testify in 
relation to the-collection of monies, settlement of its claims, and the sums 
of money due to and received by it. 


Where property is mortgaged to the Bank of Louisiana, and is sold by the ad- 
ministrator of the estate to which it belonged, by order of the Probate Court; 
the bank, by the provisions of its charter is not bound by the proceedings 
alone, and the purchaser does not take the property free of incumbrance but 
subject to the bank’s mortgage. 


This case commenced under a rule, or proceeding in the 
Court of Probates for the Parish of East Baton Rouge, taken 
on the Bank of Louisiana and others, heretofore mortgage 
creditors of F. A. Browder, deceased, whose mortgages rested 
on a certain plantation, called the ‘Arlington Estate,” pur- 
chased by petitioner at the probate sale of the succession of 
said Browder, to show cause in 25 days, why all the mort- 
gages standing on the books of the recorder of mortgages, 
against the Arlington Estate, should not be erased and can- 
celled. 

The Bank of Louisiana appeared and excepted to the juris- 
diction of the court of probates; and for answer pleaded a 
general denial; and averred that their mortgages still exist on 
said property fora large balance of the debt due them by 
Browder’s estate. "They pray that the rule or suit be dis- 
missed. 

Upon these pleading and issues the cause was tried before 
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the Court of Probates. The facts of the case are fully stated Easterns Drs. 
in the opinion of this court. March, 1841. 





The Judge of Probates was satisfied from the evidence ex- — 


hibited in the case, the debts for which the mortgages had been "hn tra. 
given were all paid and extinguished. There was judgment 
erasing and cancelling said mortgages; and the Bank of Lou- 

isiana appealed. 


R. N. & A. N. Ogden, for the plaintiff and appellee, sub- 
mitted the case ona written argument. 


Brunot, for the appellants argued on their behalf in writing, 
urging a reversal of the judgment and dismissal of the suit. 


Simon, J. delivered the opinion of the court. 


This case originated in a rule taken by the plaintiff on the 
Bank of Louisiana and other persons, to show cause why cer- 
tain mortgages existing in their favor on the records of the re- 
corder of mortgages of the parish of East Baton Rouge, on 
certain property formerly owned by F. A. Browder, deceased, 
since his death sold by virtue of an order of the Court of Pro- 
bates of said parish, for the purpose of paying the debts of the 
succession, and purchased by the plaintiff, should not be erased 
from the record books of the said recorder of mortgages. The 
grounds alleged are that all the creditors, including the Bank 
of Louisiana, consented to the probate sale, and to exercise 
their claims upon the proceeds of the same; that several ta- 
bleaux of distribution of said proceeds were filed and all the 
debts of the succession were fully paid off and discharged ; 
and that by the effect of the probate sale and of the consent of 
the mortgage creditors, all the mortgages on the plantation pur- 
chased at the said sale by the plaintiff were released and ex- 
tinguished. 

The Bank of Louisiana first excepted to the jurisdiction of 
the Probate Court, pleaded the general issue, and averred that 
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Eastrrn Dis. a certain mortgage still existed in their favor for a balance in 
March, 1841. 


principal and interest yet unpaid by the estate of Browder, 
wane and amounting to $4216, with interest. They prayed that the 
nen wer plaintiff’s petition be dismissed. 

The declinatory exception was overruled by the Probate 

Judge, who, after an investigation of all the matters in contro- 

versy, gave judgment on the merits in favor of the plaintiff, 

and ordered all inscriptions of mortgages existing on the pro- 

perty to him adjudicated, and among others, that of the Bank 

of Louisiana, to be erased from the records of the recorder of 
mortgages, &c. From this judgment the bank appealed. 

The first question brought to our notice is that relative to the 

jurisdiction of the Court of Probates; and it is contended on 

the part of the appellants that said court is without jurisdiction 

ratione materiz, and cannot in any manner grant any order or 

render any judgment affecting or changing the rights acquired 

by the bank under the mortgage. We think differently: The 

The Court of application made by the plaintiff, may be considered as 


Probates in or- 


‘dering the sale having for its object the perfection of a title to him transferred 
t rt : 
of ppt aceaend under the authority of the Court of Probates; the sale of the 


poses oven Property made by virtue of an order of said court for the pay- 


toeraseallmort- ment of the debts of the succession, was exclusively within its 
guges existing, | | ‘4 

on re and sogive jurisdiction, and the power to sell must necessarily be under- 
a clear title to Ps ‘ ; 

the purchaser. Stood to include also the power to give a clear title to the pur- 


— chaser. It is true that Courts of Probate are courts of limited 


- ce sage jurisdiction, but under the art. 1037 of the Code of Practice, 


such powers as they are authorized to exercise all such powers as may be ne- 

may be necessa- ee —_—_ a 
to oases cessary to enforce their jurisdiction, and this, in our opinion, 

ir jurisdic- : ae 
Toei amie clearly enables them to take cognizance of any matter arising 
ge from the consequences of the exercise of such jurisdiction, 
a So, in the case of Towles’ administratrix vs. Weeks et al., 7 
the exercise of Za. Rep., 312, the Probate Court, on a rule to show cause, re- 

such jurisdic- , 

tion. quired and ordered the purchasers to comply with the terms and 
conditions of the sale of the property of the estate, although said 


court could not come to this conclusion without enquiring into 
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the validity of the title fransferred to the said purchasers. So, Pasranm Dis. 
in the case of the State vs. Judge Leblanc, 5 La. Rep., 329, orch, 10M. 
and in that of Zacharie’s administrator vs. Prieur et al.,9 La. — 
Rep., 199, the power of the Judge of Probates to grant an pep opal 
order to erase and cancel certain mortgages existing on proper- 

ty which the applicant had purchased at a sale made under 

the authority of his court, was not questioned, for although the 

point was not raised or suggested, if the want of jurisdiction 

had been absolute, this court would have noticed it ex officio. 

The plea to the jurisdiction was therefore correctly overruled. 





The record contains three bills of exceptions: 

1. One taken to the opinion of the judge a quo permitting 
the plaintiff to show by the testimony of the parish judge that 
the bank had consented to the sale of the property mortgaged 
on the terms fixed by the administrator under the homologa- 
tion of the court. 

2. Another to the deposition of the cashier of the bank, in- 
troduced for the purpose of showing the circumstances under 
which a certain sum of money had been received by the bank, 


on account of the mortgage claim. ; The evidence 
ener . ‘ , of the parish 
3. To the production in evidence of certain proceedings had judge is good in 


before the Probate Court in relation to the estate of Browder, = < 


and particularly of the successive tableaux of distribution filed *% it goes _ to 
; : show the defen- 

by the administrator and of an execution issued by the bank dants assented 
to the sale and 

under the last tableau. agreed to look 


. o. . to th 
I. The evidence of the parish judge was certainly good, so of pe ee 


far as it goes to establish facts tending to show that the bank nid for their 


assented to the sale, and to look to the proceeds of the property a 
‘ i e cashier 

for their payment although such facts may not be conclusive acting as the 
agent of a bank 

proof of the consent. is a competent 


P - - witness to testifi 
II. The cashier, acting as the agent of the bank in the col- jn relation to oe 


pean cereale? Heeti 
lection of the sums of money due to the institution, is a com- ae a. 


petent witness to show the facts and circumstances attending ment of its 
: claims, and the 

the payment of any such sums, and to establish how, by whom cums of maney 
ue to and re- 

and for what purpose such payment may have been made. _ ceived by it. 
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III. This objection goes rather to the effect than to the ad- 
missibility of the evidence ; for, if the bank was no party to 
the proceedings, they were res inter alios acta, and could not 
produce any effect against them. 

On the merits, the facts as established by the evidence, are 
mainly these: In March, 1831, John Linton, who was a cre- 
ditor of the estate of Browder fora large amount, claimed the 
administration thereof. A short time afterwards, he was ap- 
pointed administrator. In October following he convened a 
meeting of the creditors of the succession, which was held on 
the 23d of November; the Bank of Louisiana was duly noti- 
fied, but did not attend. On the 24th of November, the pro- ~ 
ceedings of the creditors were homologated, and the sale of the 
property was ordered to take place according to the terms and _ 
conditions fixed upon by the meeting of creditors. The sale, 
however, was subsequently postponed until the month of Feb- 
ruary, 1832; and then, was again put off indefinitely. In the 
mean time, on the 19th of January, 1832, the board of direc- 
tors of the Bank of Louisiana passed a resolution at the re- 
quest of John Linton as administrator, that a suit be instituted 
on the bond due them by the estate, with the understanding 
that the purchaser of the mortgaged property should assume 
the payment of said bond, in three equal instalments at one, 
two, and three years; this had already been agreed upon and 
consented to in writing by the counsel of the bank. On the 
12th of April ensuing, application was made by the adminis- 
trator to the board of directors, to arrest the legal proceedings, 
which was assented to; and on the 18th of April, 1833, it was 
resolved, at the request of John Linton, that he be authorized 
to proceed in the sale of the property mortgaged, on his con- 
senting to protect the bank against any loss which might arise 
in consequence of said sale. From this period until nearly 
one year after the sale of the property, repeated communica- 
tions took place between the bank and John Linton, who had 
been twice renewed as administrator; several resolutions were 
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passed to indulge him, and to accept his individual responsibi- Easrzaw Drs. 


lity, and various sums had been by him paid to the bank on 
account of the discount or interest ; when on the 13th of Octo- 
ber, 1834, after the death of John Linton, W. E. Thompson 
was appointed administrator. On the 12th of May, 1836, 
Thompson filed a tableau of distribution of the fands of the 
estate proceeding from the sale of the property; in which, 
after stating the different payments made to the bank as inte- 
terests on bonds, &c., they are carried as mortgage creditors 
on the plantation and slaves for the sum of $10,000, being 
the amount of the two bonds. This tableau was duly homo- 
logated an the 20th of June following, and became the judg- 
ment of the court. On the 27th of February, 1838, a second 
tableau was filed by Thompson, in which the bank is not men- 
tioned ; in this, it is represented that every debt is fully paid 
and that a balance of $12,448 remains for the heirs. This 
tableau was also duly homologated. On the 10th of Septem- 
ber following, the board of directors passed a resolution : ‘ au- 
thorizing the cashier to demand from and inform W.E. Thomp- 
son, administrator of the estate of Browder, that unless the 
balance due to the bank by that estate, with interest, be imme- 
diately paid or arranged for, the bank will proceed and the 
cashier is authorized to have proceedings instituted against 
him as administrator.” On the 17th of November an exe- 
cution was issued, at the request of the cashier by order of 
the board, against Thompson for $10,000, under the decree of 
the Probate Court homologating the tableau, and on the 26th, 
the cashier gave the administrator the following receipt : 


“* Bank of Louisiana, 26th November, 1838. Received 
from W. E. Thompson, curator of the estate of F. 4. Brow- 
der, ten thousand dollars principal, being judgment recovered, 
homologating the tableau filed of said estate by said W. E. 
Thompson on the 12th of May, 1836, and for which execution 
is now in the hands of the sheriff of this parish issued from 
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Eastern Drs.the Probate Court of the parish of East Baton Rouge.— 
Es nen tho Signed W. E. Leverich, Cashier.” 
—— The return of the sheriff shows that the execution was stayed 
BANK oF Louis- by order of the bank, and subsequently returned. 
aie i According to the 31st, 34th and 35th sections of the charter 
of the Bank of Louisiana, 1 Moreau’s Digest, 55; it cannot 
be doubted that the right of this corporation of causing the 
property mortgaged in its favor, to be seized and sold in what- 
ever hands it may be, notwithstanding any sale or change of 
title by descent or otherwise, can in no manner be affected or 
impaired by the death or insolvency of their debtors, and 
the rule that after the death of the mortgagor, a sale of 
his property by order of the Court of Probates has the ef- 
fect of raising the mortgage and of attaching it to the pro- 
ceeds in the hands of the administrator, does not apply. It 
follows therefore that, where such property as is subject to the 
mortgage of the Bank of Louisiana, is sold by a curator or ad- 
ministrator of a succession, under an order of the Probate 
Where pro- Court or in any other manner, the bank is not bound by the 
perty 1s mort- 


ged to the proceedings of the estate and that the purchaser does not ac- 

Rank of Louise”. , ; ; 

jana and is sold Quire it free from incumbrance, unless the board of directors 

by the adminis- 

trator of the es- 

tate to which it such other acts as to show that the corporation has given its 

belongs by order : ; 

rf the oe assent to being satisfied out of the proceeds thereof. Was the 
ourt, the bank Die ; 

by the provisions evidence in this case confined to the resolutions which were 
its charter is , ° 

shelter dee passed by the board of directors, at the request of the admi- 
roceedings a-_- : ‘ : 

«4 ani. the 4istrator, for the purpose of extending to him such indulgence 


purchaser does as would give him the means of discharging the debt due to 
not take the pro- 


perty free trom the bank out of any other funds of the estate but those pro- 

incumbrance 3 , 

but subject toceeding from the sale, we should not be ready to infer from 

— ‘mort this circumstance alone that the bank has given such a consent 
to the sale as to deprive them of their hypothecary action 
against the third possessor of the property according to the char- 
ter; although the succession was administered as an insolvent 


estate, and although the bank, recognizing John Linton as ad- 


has consented to the sale or to the terms thereof, or has done 
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ministrator, had treated with him in that character on varions Easterx Dis. 


occasions. But the previous facts and circumstances connect- 
ed with the resolution passed on the 10th September, 1838, in 
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which the bank declares their readiness and determination to ex- 34¥K OF Louis- 


ercise their rights against the administrator, and to obtain pay- 
ment from him out of the funds necessarily proceeding from the 
sale of the mortgaged property; with the execution issued against 
by virtue and in consequence of the tableau of distribution homo- 
logated by the court ; and with the payment made by said ad- 
ministrator in compliance with the writ of execution, show 
conclusively that the Bank of Louisiana had, from the origin 
of Linton’s administration, made themselves parties to the 
probate proceedings, had continued to do so, and had volunta- 
rily relinquished any exemption they might have claimed from 
the general operation of the laws regulating probate sales. 
Indeed, it appears to us clear that they never intended that the 
property should be sold subject to their mortgage, but that on the 
contrary they always had in contemplation that they were to 


seek and obtain the satisfaction of their mortgage claim out of - 


the proceeds of the sale, and having received a large portion of 
said proceeds, this may be fairly considered at least as a ratifi- 
cation of the sale; and, in our opinion the bank cannot now 
look to the property purchased by the plaintiff for the payment 
of any balance which may remain due; their remedy is against 
the administrator or against the heirs who, according to the last 
tableau, may perhaps have received from him the remainder of 
the funds of the succession. 

It is therefore ordered, adjudged and decreed, that the 


judgment of the Probate Court be affirmed with costs. 
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OAKEY ET AL. vs. BANK OF LOUISIANA ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Demand of the maker of a note at Ais domicil, if he is absent, or at the place 
where it is made payable, is indispensable to fix or bind the endorser. 
The notary must find out the domicil. 

A notary will not be allowed to testify to any thing which contradicts or 
strengthens his official acts as declared and set forth in his certificate of 
protest. 

Where a note discounted in Bank, is not legally protested so as to bind all 
the endorsers, the Bank alone is responsible to the injured party by the ne- 
glect of the notary. There is no privity between this party and the no- 
tary, who is the agent of the Bank. 


This is an action to recover from the Bank of Louisiana and 


William Christy, Esq., the notary of the Bank, the amount of. 


two promissory notes signed by F. A. Blanc, payable to the order 
of A. Beauvais and by him endorsed. The petitioners allege, 
that they were the second endorsers on said notes, and that by 
the negligence and misconduct of the Bank and the said notary 
in making demand and protest, they have lost their recourse 
against Beauvais their previous endorser after having taken 
up and paid said notes under protest. They further show 
that at the time they paid the notes they were ignorant of the 
defective and illegal protest and paid through error; that they 
have since instituted suit against the first endorser and failed 
to recover for want of proper demand and legal protest in re- 
lation to the maker of the notes. They pray judgment 
against the Bank and notary, in solido, for the amount of said 
notes, interest and costs of their suit against the first endorser 
and all other costs together with damages. 

The defendants severed in their answers, but pleaded the 
general issue, and denied specially any indebtedness to the 
plaintiff or liability. 

Upon these pleadings and issues the cause was tried. 


The evidence showed that the notary of the Bank had made 
a mistake in the protest of the notes in not making demand of 
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the maker of them at his domicil. It appears from the Essrenm Dr. 
notary’s certificate that he went to the house of Mr. Labatut alta 
in New-Orleans, to inquire for the maker of the notes, Mr. °*“*% >T 4™ 


‘6s informed that he resided i int BANK OF 1ouIs- 
F. A. Blanc, ‘and was informe in Point yy: te 





Coupée 

® sl being -made accordingly, it was shown by other 
evidence that he had not removed his domicil from New- 
Orleans, but was only absent in Point Coupée. On this proof 
the first endorser was discharged. - The plaintiffs having taken 
up the notes as second endorsers, in ignorance of this circum- 
stance and at the instance of the Bank, there was judgment in 
their favor against the Bank and the notary, in solido, for the 
amount claimed, and the defendants appealed. 


Thomas Slidell, for the plaintiffs. 


L. Pierce, for the defendants and appellants. 


Bullard, J., delivered the opinion of the Court. 


The plaintiffs allege, that being endorsers of two promissory 
notes drawn by F. A. Blanc and endorsed also by A. Beauvais, 
which had been negotiated and become the property of the 
Bank of Louisiana, they took up the same on notice of protest 
and paid the amount to the bank, supposing that legal demand 
and protest had been made by the notary of the Bank. That 
they afterwards discovered, that in point of fact no legal de- 
mand had been made of the drawer, and that in consequence 
of such failure to show a legal demand, they had not been 
able to recover the amount of the previous endorser. They 
institute the present action against the Bank and the notary, to 
recover back the amonnt of the two notes, with costs of the 
suit against the endorser, and they pray judgment against 
both defendants, in solido. Judgment was rendered accord- 
ingly in the court of the first instance, and the defendants ap- 
pealed. 


The right of the plaintiffs to recover back from the Bank 
»* : . - . id 
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Eastern Drs.the amount of the two notes, depends upon their showing that 
pa acer mel they paid in error. The presumption resulting from the official 
OAKEY ETAL: character and certificate of the notary, is, that due demand was 


vs. 
BANK oF Louis- made of the drawer and the onus is upon the plaintiff to show 


IANA ET AL, : 
that no such demand was made. It is not enough to show 
that the plaintiffs failed to recover against their immediate en- 

Demand 


0) . ° . 
the maker of a dorser in a case in which the Bank was not a party. 
wit he is ab- The notary certifies in his protest, ‘that he made diligent 
sent, or at the inquiry for the drawer of said note in order to demand pay- 
place where it is : . 
made payable, ment, and was informed by Mr. Labatut, that he resides at 
is indispensable _ , 2 , , , : 
to fix or bind Pointe Coupée, in this State, and is not now in the city—where- 
=. — upon he protests, &c.”’ The evidence in this cause, as well as 
must find out; sntifte : i : : : 
waa that of the plaintiffs against their endorser, is entirely satis- 
factory, that the drawer had his domicil in New-Orleans, at the 
time of the maturity of the note, and that no demand was 
made of him in or at his domicil, as required by law to fix 
the liability of endorsers. 


But the defendants counsel has called our attention to a Bill 
A notary will 

not be allowed ® 
toes Sdd witness the notary by whom the protest had been made, and 
tradicts or who was also a party defendant in this case; admitting that 
strengthens his eee ; ; 
official acts asthe plaintiffs could not deprive the Bank of the testimony of 
declared and set . - ; - 
forth in his cer- their agent, by making him a party, yet it appears to us the 
tificate of pro- 
test. 


f Exceptions, taken to the refusal of the Court to admit as a 


Court did not err in rejecting him as a witness. The Bank 
had already the advantage of the official act and certificate of 


Where a note,the same notary, which he could neither contradict nor 
discounted a 


Bank, is not le- strengthen by any verbal statements. 


1] tested = — s 
ee ropa The right of the plaintiffs to recover of the notary, himself, 


= —— in solido with the Bank, depends upon other principles. 
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the injured par- : 
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judgment of the District Court, be affirmed, so far as it relatesEastzns Drs, 


to the Bank of Louisiana, with costs; but that it be reversed 
and annulled, as it relates to the defendant, William Christy, 
and that ours be for him, with costs in both Courts. 





PIERCE vs. MUSSON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT: 


A co-proprietor is at liberty to increase the height of his wall, held in common 
at his own expense; and if the common wall is unable to support the addi- 
tional weight of the new one, he is bound to rebuild it anew, at his expense, 
taking the additional thickness from his own property. 

But an adjacent proprietor has no right to cut away part of the foundation of his 
neighbor’s wall or house, or to cause the projections of his wall to rest on 
that of his neighbor, if it cause injury or damage, and for which he is respon- 
sible if he exercises this right without due precaution. 

The appointment of experts isa mere precaution and will not have the effect 
of discharging the neighbor from the obligation of repairing the injury caused 
by the new work. 

So where the defendant cut away part of the foundation of plaintiff’s wall, and 
erected his new one thereon, causing damage by cracking and breaking plain- 
tiff’s wall, he is liable for all the damage occasioned thereby. 

It is no excuse against payment of these damages, that the plaintiff made no 
opposition or objection te the erection of defendant's new wall. The latter 
made his work at his own risk. 


This is an action to recover damages for injury and damage 
done to plaintiff’s house and partition wall, by the defendant 
in erecting a new wall, by cutting away part of the foundation 
of the old and placing the projection of the newone thereon. 

The plaintiff alleges that his wall was substantial and fully 
adequate to support the building originally intended, but that 
the defendant cut away one half of the foundation of his wall 
and erected upon and against it, a massy wall and building 
of granite, by reason of which his wall cracked and sunk, and 
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enjoyment of his residence, and rendered it necessary to be 
at great expense in repairing and rebuilding the same. He 
prays for judgment allowing him 8000 dollars in damages for 
the injury done to his wall by the fault and illegal conduct of 
the defendant. 

The defendant pleaded a general denial. 


The District Judge after examining the law and authorities, 
and summing up the case, decided : 

1. That by the 677th and 678th articles of the Civil Code, 
every co-proprietor of a wall held in common, may increase 
the height of said wall; but if such wall cannot support the 
additional weight of raising it, he who wishes to have it made 
higher, is bound to rebuild it anew entirely. 


2. That the wall against which the defendant built was a 
common wall, and that instead of building upon it, or rebuild- 
ing it anew, the defendant materially weakened and injured it, 
by cutting away a considerable portion of its foundation ; which 
he had no right in law to do. 

3. That by such illegal proceeding of the defendant, the 
plaintiff has sustained damage to the amount of sixteen hun- 
dred and thirty-nine dollars, to wit: four hundred dollars for 
rent of house, twelve hundred dollars for repairs, and thirty- 
nine dollars for taking down and putting up grates and chimney 
pieces. 

4. That by the article 2294 of the Civil Code, every man is 
obliged to repair the damage which by his act has been caused 
to another. 


There was judgment in favor of the plaintiff for $1,639, and 
the defendant appealed. 


Benjamin & Eustis, for the plaintiff. 
1. The evidence shows damage to the plaintiff by the act of 
defendant’s agents to the full amount of the judgment. These 
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acts were done to the knowledge of defendant who did not Eastern Drs: 





forbid them, and is therefore liable. La. Code, 2294, 2299. 

2. The plaintiff’s house has been injured by damage done 
to the common wall, and the weight of evidence shows the 
acts of defendant to have been ill-advised and imprudent. If 
the boundary wall was insufficient for the new building, his 
remedy was pointed out by the Code 678, i. e. taking it down 
and rebuilding it. By adopting another course he has assum- 
ed the risk of the damage which was a consequence of his act. 

3. The defendant should have notified plaintiff of his in- 
tention of cutting away part of the common wall, so that the 
plaintiff might have used the necssary precautions to prevent 
damage. His failure to give this notice renders him liable to 
pay all damages.—See Civil Code 681. Paillet on art. 662 
of the Fr. Code which is the same as art. 681 of the La. Code. 
See also 3 Touillier, No. 206 and seq.—3 Duranton, 329 and 
seq. 

4, Even if defendant had succeeded in proving the method 
adopted by him to have been the most cautious and prudent 
that could be devised, which is far from being the case, he 
would still be bound to reinstate his neighbour’s building as it 
was before. The law on this point is positive. He may sub- 
ject his neighbour to any inconvenience rendered necessary to 
enable him to effect his contemplated improvement, his neigh- 
bour must submit. This is one of the consequences of their 
joint ownership of the wall.—But he cannot subject his neigh- 
bour to any expense.—He must reinstate things as they were 
before in his neighbour’s house. If he builds anew wall he must 
plaster it, repair the roof where broken, and even reinstate 
ornamental work, erected by his neighbour on the party wall. 
If as in the present case he causes the walls to crack and sink, 
the floors and openings to be displaced, the plastering to be 
destroyed, he must make good the damages. See La. Code, 
art. supra.—The French authorities above cited.—Pardessus, 
Traité des Servitudes—Favard de Langlade verbo servitude. 
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Mazureau, for the defendant and appellant. 
Simon J. delivered the opinion of the court. 


Plaintiff alleges that he is the owner of a lot of ground on 
which there is a two story brick dwelling house; that his said 
lot is bounded on one side by the property of the defendant, 
and that the side wall of his said house was built as authorized 
by law, one half on his own ground and the other half on de- 
fendant’s, so as to be a wall in common between him and said 


defendant. He complains that the defendant having demolish- , 


ed his building which rested against said wall, cut away that 
part of the foundation thereof which was laid on his land, so 
that the wall, originally well and substantially built, imme- 
diately sunk and gave way, and occasioned the cracking of his 
other walls. That the defendant, after cutting away one-half 
of the said foundation, proceeded to construct against said wall, 
granite buildings of uncommon size and weight, which the 
wall was evidently insufficient to support, in consequence of 
which he has been injured to the amount of $8000 damages; 
he prays judgment for said sum. The defendant pleaded the 
general issue, and judgment having been rendered against him 
for $1639 damages, said defendant appealed. 

The evidence shows that at the time defendant was about com- 
mencing to build, he called upon two architects (Messrs. Gurlie 
and Pilié) to examine the partition wall, and to give their opinions 
on its solidity ; they found it strong enough, except that the base 
of the foundation was not sufficiently wide; defendant was 
anxious to do nothing that would injure his neighbour’s house ; 
their advice was to cut away a part of the foundation of the 
party wall on defendant’s side, so that the new wall might settle 
down upon it with touching the projections of the other wall. 
This projection, (l’empattement) being about six inches on de- 
fendant’s ground, was accordingly removed in the manner pro- 
posed by the architects, by cutting it down perpendicular with 
the wall, and a new foundation was built close adjoining the 
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old wall, and a new wall raised upon the new foundation. Basra Drs. 
; p , P rch, 1841. 
Other witnesses were examined, who stated that in their opi- a 


nion, all damage to plaintiff’s house might have been avoided 
by taking down the partition wall and rebuilding it entirely new 
and of sufficient strength to bear the building of defendant ; 
that the erection of defendant’s building, has caused the plain- 
tiff’s house to sink considerably, this being the natural conse- 
quence of cutting away any part of the foundation of the party 
wall, and of building another wall against it. One of the wit- 
nesses (William Brand) says that he saw the persons employed 
in digging the foundation of defendant’s house; that they were 
digging away part of the foundation of the wall of plaintiff’s 
house, and were about laying a foundation for the wall of de- 
fendant’s house partly under that of plaintiff; that he observed 
to them that they would injure the plaintiff’s house or cause it 
to fall; that in building up the wall of defendant’s house, said 
wall after the height of about 28 feet projects about six inches 
in the other wall and rests upon it, and he considers the digging 
away the foundation of plaintiff’s house as being the sole cause 
of the demage done to it. This evidence is corroborated by 
the testimony of D. H. Twogood, who swears that after having 
examined the wall in question, he found that defendant’s wall 
projects in that of plaintiff’s where it is a brick and a half 
thick from four to six inches. Several witnesses have also 
been heard to fix the amount of damages, and they generally 
estimate the expenses of the necessary repairs from $1200 to 
$1500, besides the loss of rent, &c. 

We are satisfied from the evidence that the damage com- 
plained of has been occasioned by the erection of the defen- 
dant’s new wall close adjoining the old one, after having cut 
away the projecting part (l’empattement) of the foundation of 
the plaintiff’s house on the defendant's side ; and that the pro- 
jecting of the defendant’s wall in that of plaintiff’s at a certain 
height, must have also greatly contributed to its destruction 
and to the cracking and sinking of the other walls. The de- 
30 VOL. XVI. 
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Eastern Urs, fendant would therefore be responsible for the damages caused 
ens teil by his new work, unless he can show that he has done nothing 
PIERCE but exercising a faculty allowed him by the laws of his coun- 
ts. (eae 
musson. try, or has satisfactorily proven that the plaintiff has consented 
to the manner in which the wall has been erected. 

A. co-propri- It is perfectly clear that according to the arte. 67 and 678 
a of the Louisiana Code, every co-proprietor is at liberty to in- 
¥ ‘i . . 
height of hiscrease the height of the wall held in common, provided it be 

wall held: in - : 
common at his done at his own expense; and if the common wall cannot sup- 
ond if the com. Port the additional weight of raising it, he is bound to rebuild 


mon wall is un- it anew entirely, at his own expense, and the additional thick- 
able to support - 


the — ness must be taken from his property. The legal faculty 
weight of the, lait ° 
be one, he is in such a case appears therefore to be limited to increasing the 


ild, . , 
gence “nis height of the wall held in common, and when this cannot be done, 


expense, takin 
the additiona 


~ sense a the neighbour who wishes it to be made higher; he is bound 
ty. by law to do so, and although such a privilege may be used 
without the consent of the other co-proprietor, it is nevertheless 
one which cannot be exercised with too much care and atten- 
tion; TJoullier, vol. 3, No. 204; Duranton, vol. 5, No. 330; 
13 La. Rep., 273. But when one of the neighbours does not 
choose to exercise the faculty which the law allows him, and 
prefers erecting another wall close adjoining his neighbour’s, 
is he at liberty to do so by undermining his said neighbour’s 
foundation, cutting away the projecting part of it (l’empatté- 
ment) or doing any other work which may prove injurious in 
its consequences, without obtaining his neighbour’s consent? 
Can he say that he is using alegal faculty? It is a principal 
of law, ‘although a proprietor may do with his estate what- 
ever he pleases, still he cannot make any work on it which may 
deprive his neighbour of the liberty of enjoying his own, or 
which MAY BE THE CAUSE OF ANY DAMAGE TO HIM; La. Code, 
art. 663; and the art, 681 informs us that ‘“ neither of the two 
neighbours can make any cavity within the body of the wall 
held by them in common, nor can he a¥FFix TO IT ANY WORK 


f owing to its insufficiency, to its being rebuilt anew entirely by 
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ENT OF THE OTHER, Or without having, ON Eastern Dis, 
WITHOUT THE CONS ’ , 8 ‘March 1050 
HIs REFUSAL, caused the necessary precaution to be used, so —_ 
that the new work be not aninjury to the rights of the other,  *™ERC® 
to be ascertained by persons skilled in building,’’ These  -™usson. 


provisions of our laws demonstrate sufficiently that the defen- Bik on alle 
dant had no right to cut away a part of the foundation of the poate = oye 
plaintiff’s house, nor to cause the projection of his wall to rest cut away part of 


eee : +s h ti t 4 the foundation of 
on the plaintiff’s without exercising such precaution as to avoid his neighbour's 


, ’ ae ; . —_ 
injuring said plaintiff’s property ; Toullier, vol. 3, Neo. 206 ; to an aa 
and even then, if one of the neighbours takes upon himself jectioes of his 
not to use the faculties allowed him, and to attain his object that ofhisneigh+ 

. bour, if it cause 
by some other means but those pointed out by law, he becomes injury or da 


necessarily responsible, notwithstanding his precautions, for whhk ge 


. . . at ibl. if h 
the consequences of his acts, if the new work by him erected a on 


becomes an injury to the rights of ~ neighbour. Toullier, — im... 
vol. 3, No. 207, says: “ Sil s’agit douvrages auxquels il ne 


e . e . . , Th . t- 
doit pas contribuer, ni pour lesquels on ne = pas obligé d’en- maa (ease 
1 i qui les faire peut se borner, aux termes is a mere pre- 

trer chez lui, celui qui veut les fe é p . pa mero ~ 
de l'art. 662 (the same as the article 681 of the Loutsiana not have the ef- 


ae — ‘i ti fect of discha: 
Code) a requérir le consentement par une simple notification ing the neigh- 


- ° ° s bour from the 
par un hussier ; et en cas de refus de consentir, faire régler obligation of re- 


, ° aire the in- 
par experts les moyens nécessaires, pour que le nouvel ouvrage yy ie 


-ne soit pas nuisible aux droits deVautre voisins sauF SA RE- the new work. 


SPONSABILITE PERSONNELLE ; ET LES DOMMAGES ET INTERETS AUX- 
QUELS IL POURRAIT ETRE CONDAMNE, SI LES EXPERTS S’ETAIENT 
TRompEs, et que l’ouvrage fut nuisible aux droits de l'autre 
voisin. See also, Duranton, vol. 5, No. 337. It is obvious 

: : - So wherethe de- 
therefore that the appointment of experts is a mere precaution, fondant cut oer 
and cannot have the effect of discharging the neighbour from | whinge eer 
the obligation of repairing the injury caused by the new work; tiff’s wall, and 


Sidi , erected his new 
and we have no hesitation in concluding that the defendant can-one thereon, 


is si ; causing damu 
not properly be said to have exercised such a legal faculty as by pan. a 


not to be subjected to the responsibility resulting from the con- ie 


: j t liable for all ihe 
sequences of his acts, and that although it has been shown -_ Sesone” Gil 
he was anxious to do nothnig that would injure plaintiff’s thereby. 
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Easterns Dis, house, the circumstances of the case are such that he is un- 

— doubtedly bound to repair the damage caused by the erection 
pence of his new work. 

MUSSON. But it has been strenuously contended that the plaintiff ought 

It is no ex-to have made opposition to the defendant’s work in due time ; 

payfnento — that said work was undertaken and carried on in the presence 

Chee aint and within the knowledge of the said plaintiff who did not even 


made no opposi- manifest any dissatisfaction ; that from his not having taken any 
tion or objection 


to the erection of measure to arrest the progress of the work, and suffering the wall 
defendant’s new ; ae ‘ 
wall. The lat-to be built and completed, his silence must be interpreted as a 


ese pe tacit and implied consent on his part, and we have been accord- 
we. ingly referred to the arts. 1805, 852, 853, 854 and seq. of the 
Louisiana Code. We are not ready to accede to this proposi- 
tion. The terms of the art. 681, seem to require more than a 
tacit or implied acquiescence resulting from the silence of the 
party; it contemplates, in our opinion, a direct and express 
consent, such as to be susceptible of being refused when called 
for; and Toullier, vol. 3, No. 206, goes so far as tosay: “La 
prudence exige de requérir un consentement écrit: la preuve 
testimoniale que le voisin aurait consenti ne serait pas recues car 
il s’agit d’un droit foncier dont la valeur est indéfinie.” This 
certainly shows the fallacy of the argument that, the plaintiff 
consented because he did not make opposition ; for, if parol 
evidence of a positive consent cannot be admited, less so can 
it be inferred from the silence of the party. In a case like the 
present, how could the plaintiff’s inaction be so construed as 
to imply a tacit consent? he is neither a mason nor an archi- 
tect, and he could not therefore judge of the solidity or of the 
consequences of the construction ; he was aware that his neigh- 
bour had no intention of injuring his rights, and was conse- 
quently fully confident that the defendant would take all the 
necessary precautions to avoid, as much as possible, an injury 


to his property; it has not been shown that defendant ever. 


communicated his plan of construction to the plaintiff; and even 
had he done so, said plaintiff would have been unable to give 
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his assent avec connoissance de cause,. without the assistance of Easrenn Dis. 
i i ildi . . M 1841. 

persons skilled in building. There may be cases in which a larch, 1841 

contract may be tacitly and impliedly assented to, according to a 


to the art. 1805 aud 1811 of the La. Code, but this, in our ne 
opinion, is not one of those in which, from the circumstances, stream Boat coi 
the party can be supposed by his silence or inaction to have 
given an implied assent to a proposition, which, it may be 
remarked, never was made by the defendant to the plaintiff in 
any other manner but by certain illegal acts, which the other, 
knowing the extent of his legal rights, and the responsibility 
assumed by his neighbour, did not think necessary to forbid. 

With this view of the case, we think the judge a quo did not 
err in giving judgment against the defendant for the amount of 
damages proven to have been sustained by the plaintiff. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs, 








REYNOLDS, BYRNE & CO. vs. FELICIANA STEAM 
BOAT COMPANY. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF WEST 


FELICIANA, THE JUDGE OF THE PARISH COURT PRESIDING, ad interim. 


An appeal, taken to a return day which is changed by law to a more distant day, 
and the record is not filed on the first, but on the last return day, will not be 
considered as abandoned; it is filed in proper time. 

In a suit for a liquidation among stock-holders of an incorporated company, it 
cannot be legally tried, nor judgment rendered, unless all the parties have 
been cited, answered or judgments by default taken against them. 


Stock-holders in an incorporated company, cannot be rendcred liable in solido,— 
The corporators are only liable in proportion to the stock each one holds. 
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Drs, The fact that the stock-holders are made liable for losses, beyond the amount 
March, 1841. 


of the capital stock, does not make each stock-holder liable in solido, but 
only proportionably according the number of shares held by him, 


Brane & co., Although the want of proper parties can in general only be taken advantage 


v8. 
FELICIANA 


STEAM BOAT CO. 





of by exception or plea; yet if the plaintiff singled out a part of those who 
were pa ties and took judgment agaiust them, while asto others the cause 
is continued, it may be assigned as error apparent on the record. 


This is an action to recover the sum of $7,934 from the 
Feliciana Steam Boat Company, with ten per cent. interest; 
it being for advances made in cash, for commissions for ac- 
cepting, and for the plaintiff’s salary under special contract 
with the company, for $1000 for the year 1827; all of which 
more fully appears by an account annexed. 

The plaintiffs commenced suit in April, 1830, and allege 
that the charter of said company has expired, and being them- 
selves stock-holders, they are desirous of having its affairs 
liquidated and settled ; therefore to establish their demand and 
recover its amount, and also to settle and liquidate the com- 
pany’s affairs, they institute this suit. They then set out the 
names of all the stock-holders known to them, and pray that 
they be cited; and also that they be required to make known 
such others as may have been omitted. 
propounded requiring each stock-holder to state on oath, if he 


Interrogatories are 


is a stock-holder and what are the number of shares owned 
and held by each; and to state if they know any other stock- 
holders and toname them. Amended petitions succeeded each 
other and were filed from time to time, from 1830 until 1839, 
bringing in new parties as the names of additional stock-hol- 
ders were disclosed ; and also citing in the heirs of those who 
in the meantime died off. 

Several of the stock-holders, made defendants appeared ; 
excepted to the plaintiffs’ right to maintain this action until a 
settlement of the affairs of the company be first had, its funds 
and means ascertained and the liability of each share-holder 
made known. That they are only liable for their proportion 
of any loss that may be shown. Some of them set up debts 
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and demands against the company. They pleaded the general Eastzrw Dis. 


issue and put the plaintiffs on strict proof of their claim. 
Some of the defendants excepted that the petition did not 
contain a clear and concise ‘statement of the objects of the de- 


mand, the nature of the claim and cause of action; and that no st#4m Boar co. 


definitive judgment could be rendered on it. 
A number of orders, motions and judgments by default were 
made, taken and set aside during the pendency of the case. 


Finally on the 18th December, 1839, judgment by default 
was made final against a portion of the defendants; and con- 
tinued as to some. Among those against whom judgment was 
rendered in golido, were the present appellants, Laurent Mil- 
laudon and James Dick. These two, took a separate appeal, 
and are the only parties defendant now before the court. 


Morgan, for the appellants, assigned errors. 

The appellants assign as errors apparent on the face of the 
record. 

1. The action is essentially joint and no proceedings could 
legally be had and no judgment rendered until all the corpora- 
tors or copartners were made parties. Louisiana Code, 2080, 
2081, 2082. 

2. If this suit is instituted to recover a specific sum of money it 
should be dismissed, because nothing but a liquidation and set- 
tlement among the stockholders could be sued for—6 N. S., 83 
Woods vs. S. B. Fort Adams. 


3. In a suit for liquidation among the stockholders the cause 
should not have been tried, nor could judgment have been 
rendered against any one of them—the judgment could only 
have established the balance due. 

4. In a suit for liquidation among stockholders the cause can- 
not be legally tried nor judgment rendered unless all the par- 
ties have been cited and answered, or judgments by default 
taken against them. In this case, the cause was taken up and 
tried only or against a few of the defendants, and judgments 
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were rendered against them in solido. Some of the defendants 
had not even been cited. 

5. The defendants cannot be rendered liable in solido; they 
were stockholders in an incorporated company, and under the 
provisions of the charter they are only liable if at all for losses 
sustained by the company. 1 Moreau’s Dig. 261. See act of 
incorporation. 

6. The judgment of the court below is vague, uncertain 
and indffinite; it does not ascertain the amount for which the 
defendants are liable, nor does it respond to the prayer of the 
petition. 

7. Justice requires that the judgment should be reversed, 
and the action dismissed, or at least that the cause should be 
remanded to the court below. 


Curry, acting for James Turner, Esq., counsel for the plain- 
tiffs, made the following points: 

The plaintiffs and appellees move to dismiss the appeal on 
several grounds: 

1. It appears there are two appeals; the first is taken in 
March, 1840, returnable to the June term, to which the appel- 
lees are cited, but the record was not filed; so that this appeal 
must be considered as abandoned ; as the appellant is bound to 
bring up the transcript and file it on the return day, or within 
three judicial days afterwards, or obtain time, which is not pre- 
tended here ; Code Practice, 587, 88, and 89. 

The second appeal was granted in December, 1840, and re- 
turnable to the February term, 1841, and the record filed. 
But the appellant is not entitled to a second appeal if he 
abandon’s the first. C. Pr: art. 594. 11 La. Reports, 380; 
Smith et al. vs. Vanhille, et al. 

2. It is urged that the act of 20th March, 1840, fixing the 
appeals from the 3rd judicial district, for trial in February, and 
making them returnable to the second Monday of February, 
thereafter, makes the first appeal good by filing the record on 
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i i f the first Monday in Easterns Dis. 
the second Monday in February, instead o y gonna De 


June, to which the appeal was returnable. This act it is believ- 
ed, only transfered the appeals taken to the June term, fo Feb- 
ruary for trial ; but that all the records should have been filed 


session acts of 1840 page 56. 

3. This cause cannot be examined on the merits, because, 
so far as regards the present appellants the judgment appealed, 
was taken by default and made final, without any of the evi- 
dence being taken down in writing; and there is no statement 
of facts, or bills of exceptions or assignment of errors. For 
these reasons and grounds the appeal should be dismissed. 


The appellants having been allowed to file an assignment of 
errors on the trial, being within ten days after filing the record, 
the plaintiffs in reply contend that the judgment should be 
affirmed as it now stands for the following reasons. 


1. The action is against partners, stockholders or corpora- 
tors, who are not only jointly but severally bound, or liable 
in solido, because the Feliciana Steam Boat Company is or 
was a commercial partnership, in which each partner or stock- 
holder is liable for the whole debt due by the company. 

Claiborne et al. vs. their creditors, 13 La. Reports, 279. 
Vigers et al. vs. Sainet. Idem 300. 


2. It is urged, that all the stockholders were not made parties 
and that judgment cannot be taken against a part of them, un- 


less all of them have been cited and answer. If this be the » 


law, it cannot be assigned as error. The want of proper 
parties can only be taken advantage of by plea. 


In this case, the evidence in which judgment was rendered 
is not in the record; and nothiifig can be assigned as error 
which could have been cured by legal evidence. 


4. If the judgment here is viewed as an interlocatory one, 
for a specific sum owing the plaintiffs by the company ; leaving 
the balance of the suit for the liquidation and settlement 
51 VOL, XVII. 
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among the stockholders still open; then an appeal will not lie 
and the present appeal should be dismissed. 


There is no apparant error on the face of the judgment ap- 
pealed from. Itis for a specific demand against the defendants 
in solido. They are certainly liable in that capacity both from 
the principles of law, the decisions of this court, and even by 
the terms of their charter; the last section of which provides 
that each of the stockholders shall be liable beyond the amount 
of his stock and in his individual capacity ; see charter, 1 Mo- 
rau’s Digest, 261. 


6. It is objected that the judgment is vague and does not 
show the sum for which the defendants are liable. The judg- 
ment is for a specific sum, and the credit can be ascertained 
from the tenor of the judgment. Jd certum est, §c. But it 
does not follow by any means because a judgment presupposes 
some further action of the court that it is therefore erroneous; 
it may not be final as to the whole matter; nothing is more 
common than several judgments rendered in the different 
stages of suits for the settlement of partnership accounts, or 
of corporate companies. Some matters fare by interlocutory 
judgments sent before arbitrators or masters in chancery for 
settlement ; other matters put in issue are settled by definitive 
judgments. This is the common practice in chancery and is 
peculiarly applicable to our system; being a proceeding both 
in law and equity in the same suit. It is common to our juris- 
prudence and is done every day. 

7. There is nothing in the final part of the judgment that is 
erroneous, and the first part of it, to wit: for the amount of 
the plaintiff’s demand, cannot be appealed from, as there is no 
evidence to show it was impr6perly given or for a wrong sum. 


The appellees obtained the certificate of the clerk of this 
court, that the record was not filed at the June term, 1840, and 
execution issued on the judgment. It should be affirmed with 
costs. 
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Morgan, for defendants, in reply. E ran pe 
1. The first point made by the counsel for the appellees can- 7? 


not be sustained, because there is no evidence that the appeal commnlibate 
taken in March, 1840, was ever abandoned by the appellants, a... a 


nor is such the fact, as is shown by their bringing up with the srzam Boar co. 
record the petition and citation of appeal. The statute approved 
20th of March, 1840, had the effect of postponing the filing of 
the appeal until the 2d Monday of February, 1841, as has 
been recently held by the court in the case of Bostwick vs. his 
creditors, and the certificate granted by the clerk of this court 
in June, 1840, improperly issued. The appeal taken in De- 
cember, 1840, was only asked for out of great caution and if 
unnecessary as we conceive it to have been, cannot prejudice 
the rights of the appellants under the first order granting an 
appeal. The case of Smith vs. Vanhile et al., 11 La. Rep. 
380, relied on by appellees, shows that at least the appeal 
taken in December, 1840, must be sustained. 

2. The statute approved, 20th March, 1840, p. 56, went 
into operation instanter, and abolished the previous laws, and at 
the same time did away with the June term of this court, for 
the trial of appeals from the parish of East and West Felici- 
ana. It cannot be maintained that it, ‘only transferred the 
appeals taken to the June term to February for trial;’’ because, 
it provides that from and after the passage of the act, there 
shall be but one return day from those parishes, and that is the 
2d Monday of February. 

3. The third point cannot be sustained, because there is no 
method pointed out by law, by which a party against whom a 
judgmenent has been rendered final by default, can obtain a 
statement of facts. 

4. On the merits it is submitted that the judgment of the court 
below, is clearly erroneous; and that the assignment of errors 
filed by the appellants must be sustained. 

The cases cited by the counsel for appellees on the first point 
made by him do not apply to this case. Commercial co-part- 
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Eastern Du1s.ners where the co-partnership is created by contract between 

March, 1841. ‘ 5 ‘ : 
—______. the parties, whether by act under private signature or authentic, 

| REYNOLDS it 7 ; 101 ° inti 
| waive, admitted are bound jointly and severally ; but the plaintiffs 
ve. and defendants in this case were members of a body corporate 


FELICIANA 

| steam BoaT co. Created by the legislature of this State; See 1 Moreau’s Dig., 

p- 261. As corporators each was only bound to the amount 

of his stock and no further, unless /osses were sustained by the 

company, to an amount greater than the capital ; Code of 1818, 

p- 88, arts. 11 and 12; same Code, arts. 427, 428; see also 

proviso to statute above referred to. 

5. In answer to the fourth point made by appellees. The 
court will perceive that the judgment is not interlocutory, and 
has not so been considered by the plaintiffs, for as has been 
stated by their counsel, they have taken out execution in the 
court below for the full amount of the judgment without any 
reservation, and this shows conclusively the error in the pro- 
ceedings in the court below. 

The court will perceive from the petition that there is no 
averment that the parties were commercial co-partners, nor is 
it averred that any losses were sustained by the company ; and 
it will not presume that facts not alleged were proven. 


| Referring to the assignment of errors on file, it is respectfully 
| submitted that the judgment of the court below should be re- 
| versed and the cause sent back to be tried between all the 


parties. 


Bullard, J. delivered the opinion of the court. 


The plaintiffs represent in their petition that the Feliciana 
Steam Boat Company is largely indebted to them for goods sold 
and advances made to the company, and for their salary as 
agents under special contract. That the charter of said com- 
pany has expired by its own limitation, and that the petitioners 
being themselves stockholders are desirous of having the affairs 
of the company liquidated and finally settled, and for that pur- 
pose and to establish their demand and to recover the amount 





PORE ES 
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thereof they institute the present action. They then set Eusreny Dis. 

1841. 
forth the names of the stockholders as far as known to Pata dl 
them, and they conclude by praying for citation, and that the Ravin 2 


affairs of the company may be settled and liquidated, and v8. 
FELICIANA 


that they pay their debts, and that the demand of the plain- srzam soar co! 
tiffs may be ordered to be paid with interest at ten per 
cent. Various amended and supplementary petitions were 
filed from time to time making new parties as the names of 
the stockholders were discovered. The suit was brought in 
1830, and finally in 1839, some of the defendants, the alleged 
stockholders, not having answered, judgment by default was 


ordered against them, and as to the present appellants, James : An appeal ta- 
i i . en to t 
Dick and Laurent Millaudon, was made final, condemning them iy 2 


and some others in solido, to pay the whole amount of the “ae lhe’ Bone 


plaintiff’s demand, making allowance for what the: plaintiff’s ped oalbeny ae 


themselves owed as stockholders, in proportion to the number on the first, but 
on the last re- 
of shares held by them. turn day, will 
me. not be consider- 
The appellees have moved to dismiss the appeal on the ed as abandon- 
; ed; it is filed in 

ground that a former appeal which was allowed, was abandon- proper time. 


ed by the appellants. We do not think the appeal first taken In a suit for 
: ; : ; a _ liquidation 
in this case was abandoned in the sense of article 594, and the among stock- 

holders of an 


motion is overruled; 11 La. Rep., 382. incorporated 
: ' ; company, it can- 
The case is before us upon various assignments of errors ap- not be legally 
tried, nor jud 


parent on the record. Two only of the errors assigned, to wit: ment rendered, 


the 4th and 5th, need be noticed, because the opinion we have oe Ae 


formed upon them is decisive. n cited, ane 
swered or jud 


4th. In a suit for a liquidation among stockholders the cause Ment by default 


against 
cannot be legally tried nor judgment rendered unless all the them. 


parties have been cited and answered or judgments by default ;,, br enn 


taken against them. In this case the cause was taken up and ‘4 company 
cannot be ren= 


tried oly as against a few of the defendants and judgments — —- 

80 le e 
were rendered against them in solido. Someof the defendants corporators are 
had . . only liable in 
ad not even been cited. proportion to 
the stock each 


5th. The defendants cannot be rendered liable in solido. one holds. 











| 
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Eastern Drs, They were stockholders in an incorporated company, and un- 
March, 1841. der the provisions of the charter they are only liable, if at all, 
~ exNoups, for losses sustained by the company. 
— °° "We are of opinion that both assignments are well taken. 
jade aac ee, It was irregular and even inconsistent with the prayer of the 
petition to proceed and take a final judgment against a part of 
the stockholders, leaving the case still pending as to others; 
much less, in our opinion, were the plaintiffs entitled to a 
judgment against the defendants in solido. The plaintiffs as 
well as defendants were members of an incorporated associa- 
tion. The corporators at the time the debt was contracted 
were liable in proportion to the shares of stock which each one 
held. After the dissolution of the company by the expiration 
of the charter, their condition did not become more onerous in 
relation to each other, although as to debts which may have 
been contracted afterwards the corporators, considered as vo- 
luntary co-partners in a commercial concern, may have become 
liable in solido as to third persons. 
It is however contended by the counsel for the appellees 
that by a proviso to the charter each of the stockholders is 
aS declared to be liable beyond the amount of his stock and in his 
are made liable individual capacity. The proviso is, that, notwithstanding the 


for losses be- 


yond theamount corporate character of this assooiation, the stockholders shall 
of the capital 


stock, does not not be exempt from personal responsibility for losses which 
make each ; : 
stockholder lia- may be sustained beyond the amount of the capital stock; 1 
ony propedon Moreau’s Digest, 261. By that we understand that as it 
ably according : ° ate 
to the number relates to losses sustained by the company the liability of 
* _— held each stockholder shall not be confined to the amount of 
im. . . . . ’ 
r his stock. But it does not follow, that each is liable, in 
solido, even towards third persons, for the whole of such 
loss sustained or debts contracted; and still less that one 
of the corporators who becomes a creditor of the company and 
consequently owes his own proportion of his debt, can recover 
from any one of his co-corporators, or all of them in solido, the 


balance due him. 








Prem 
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In answer to the first clause of the fourth assignment of er- Raseanp | Dev 
ror, it has been said by the counsel for the appellees, that the re. 


want of parties and the ground that all having an interest were ee 


not made parties, cannot be assigned as error but can be taken eee grat 
advantage of only by exception or plea. Admit that principle Although the 


ears to us to consist in having want of proper 

to be correct, yet the error app too abetted By 4 
singled out a part of those who were parties and taking judg- general oaly be 
. ., taken a vantage 

ment final against them, while, as to others, the cause was laid of by excep- 
. ° : ° ti lea; yet 

over and appears yet to be pending. This is especially irre- jf ine plaintiff 


gular and erroneous in a case having professedly for its princi- ar a _ = 


j iquidate the concerns of the company, and se- who were par- 
pal object to liquide e pany, de [= . 
condarily to obtain the payment of a claim for advances by one judgment '  a- 


gainst them 
of the co-partners. 


It is therefore adjudged and decreed that the judgment of sagt 
the District Court be reversed, and the case remanded for fur- -_ tote 
ther proceedings, according to law, the plaintiffs and appellees rent oh the re- 

co . 


paying the costs of this appeal. 





ROUANET vs. HUNT, TUTOR, &c. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF LAFOURCHBS' 


INTERIOR, THE JUDGE THEREOF PRESIDING. 


All statutes or laws in pari materia ought to be construed together in order to 
ascertain the meaning of the legislator. 
The article 904 and two following of the La. Code, in both languages, when con- 
strued together and interpreted according to the spirit and intention of the le- 
gislature, provide only that ascendants or donors, are entitled to inherit to the 
exclusion of all others, the real property and slaves given by them to their 
children, or their descendants, who die without issue, when these objects are 
found in the succession. 
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Eastern Drs, The right to inherit, or right of return or reversion allowed by law to the donor 








does not accrue unless the donee dies without posterity, and depends upon this 
contingency. 

So the interpretation of the 904th article of the La. Code given in the case of Pre. 
jean’s heirs vs. LeBlanc (3 La. Rep., 19) is overruled, and ceases to be con- 
sidered a proper and correct interpretation. 


The plaintiff alleges that on the 20th October, 1836, he made 
a donation to his daughter, Eugenie Rouanet, late wife of the 
defendant, by authentic act, a negro girl, then about 12 
years old: that in July, 1840, his said daughter died leav- 
mg two children, issue of her marriage with the defendant; 
who is their tutor. He alleges that he is entitled to inherit 
and take said slave back to the exclusion of all other per- 
sons ; but that the defendant refuses to deliver her up; where- 
upon he prays judgment that she be delivered to him and de- 
creed to be his property. 


The defendant pleaded a general denial; that the donation of 
the slave in question to the deceased, Eugenie Rouanet, was 
pure, unconditional and irrevocable, to her and her heirs and 
assigns forever; and that her minor children were born pre- 
vious to making the donation, and that the plaintiff does not 
inherit the slave as he sets forth. He prays that his two minor 
children be declared the true owners of said slave and quieted 
in the possession thereof. 


The cause was submitted on these pleadings and issues to 
the court, without any further evidence except the act of do- 
nation. 

There was judgment decreeing the two minor children to be 
the true and lawful owners of these slaves, and the plaintiffs 


appealed. 


Thibodeaux § Boucherville, for the plaintiff and appellant, 
relied on the 904th article of the Louisiana Code, and the de- 
cision in the case of Prejean’s heirs vs. Le Blanc, 3 La. Rep., 
19; also 1 Toullier, Nos. 226 to 240. 











OF THE STATE OF LOUISIANA. 
M‘Allister, for the defendant. 
Simon, J. delivered the opinion of the court. 


This case presents a question which, though not exactly simi- 
lar to the one which was submitted to this court in the case of 
Prejean’s heirs vs. Le Blanc, 3 La. Rep., 19, arises also on 
the 904th article of our Code, which is in these words: ‘* Ascen- 
dants, to the exclusion of all others, inherit the real estate and 
slaves given by them to their children or their descendants of a 
more remote degree, when these objects are found in the suc- 
cession;”’ and we are called upon by the plaintiff to allow him 
to retake and recover from the estate of his daughter, a certain 
female slave which he had formerly given to her by an act of 
donation infer vivos; and which, he contends, he is entitled to 
inherit to the exclusion of the children of the donee. 


The act of donation states that the donor makes a donation 
inter vivos and irrevocably to Eugenie Rouanet, his daughter, 
and the wife of Newcomb Hunt, of a negro girl, &c., &c., to 
have and to hold the said negro girl unto the said Eugenie, her 
heirs and assigns forever. The facts of this case are undis- 
puted ; and although the expressfons used in the act of dona- 
tion may perhaps be considered as extending its effect further 
than exclusively in favor of the donee, yet we feel disposed to 
base the solution of this question principally and definitively on 
the interpretation, which, in our opinion, ought to be given to 
the 904th article of our Code, in connection with all the other 
articles relative to the same subject. 


It is well known that after the decision of the case of Pre- 
jean’s heirs vs. Le Blanc, the judge who had delivered the opi- 
nion of the court, examined the engrossed copy of the amend- 
ments to the Civil Code in the Secretary of State’s office; 
and that he found the 904th article to be the same in both lan- 
guages, but that the English text of the law had not been pro- 
mulgated, as it was enacted. This English text of the law, as 
52 VOL. XVII. 
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Eastern Drs. it is engrossed, is a correct and literal translation of the French; 
March, 1841. : : ; : 
—_"__ and yet the article, as it was promulgated, contains a material 
RowanrT discrepancy in the omission of the words: ‘who die without 
a ~~ posterity.” So that the law, as it was published, cannot be 
taken as being the whole law in its entire and perfect context as 
it was enacted by the legislature,; still, on the one hand, this 
law, as it stands in the Code, being clear and unambiguous, 
the French text ought to be disregarded, and on the other 
hand, our being aware that the part of the law which was pro- 
mulgated does not express the full extent of the intention of 
the legislature, must necessarily keep us from giving again to 
the article in question the same interpretation and effect as were 
given to it by this court in the case of Prejean’s heirs, that is 
to say: from extending ijs application in this case to excluding 
the children of the donee from the right of inheriting the pro- 
perty given to their mother. 


sian This is an instance, in which, if we were to give effect to the 

lawsin puri ma- law according to its literal import, because it is expressed in 
teria ought to i 4 i 

be _construedclear and unambiguous terms, our interpretation would un. 

ge sgt A doubtedly be in direct opposition to the true will and intention 

od ew of the legislature. In this emergency, our safest and best 

course, must be to resort to the incontrovertible principle, that 

all statutes, in pari materia, ought to be construed together 

in order to ascertain the meaning of the legislator. La. Code, 


art. 17; 1 Kent’s Commentaries, 435; 7 La. Rep., 162. 


If so, on referring to article 905, we find that, ** 2scendants 
have also the right to take from the succession of their child 
or descendants wHo DIE WITHOUT ISSUE, the dowry they may 
have settled in money upon him;’’ and the article 906 informs 
us that, ‘‘ascendants inheriting the things mentioned 1N THE 
PRECEDING ARTICLES, Which they have given their children or 
descendauts wHo DIE WITHOUT ISSUE, fake them subject to all the 
mortgages which the donee may have imposed 6n them during 
his life.’ Is it not clear from this last article, connected with 





See. 


" provisions, cases of ascendants inheriting the objects by them 


OF THE STATE OF LOUISIANA. 411 


the preceding ones (904 and 905), that the legislature had in con-Easrznn Dis. 


, March, 1841. 
templation when they adopted and passed the three successive erreteien 9 
ROUANET 
v8. 


given to their children or descendants who die without issue, nae teas 
and that the article 906 was worded according and in reference 


to the right as allowed by the said articles 904 and 905? Was The article 904 
it not the intention of the law makers to provide that whenever ing pee 


: . : Code, in bot 
the right of reversion should be exercised by ascendants ac- psd saan 
cording to the preceding articles, they should take the property rr — 

: : i er and inter- 

subject to all the mortgages which the donee, who dies without preted accord- 
‘ ; j to the spirit 

issue, may have imposed upon them? Would it not be idle anti ptreed oe 


and absurd to contend that the expressions ‘‘ who die without Slat” aa 


issue,’ have accidentally been inserted in the articles 905 and _— nena 
906, and that they ought not to have any meaning? We can- anne to inhe- 

. . .- ., rit to the exclu- 
not hesitate to answer these questions affirmatively ; and if it sion of all others 


be a true principle of law that we ought to construe the three sy — 


- ; ; ; : given by them 
articles together, in order to arrive at a fair and correct inter-% peel, Pc 


pretation of the legislative will, we must necessarily*infer from - ag —— 
5 : ants, who 

the provisions therein contained, which are all relative to the without issue, 

: : : ‘ when these ob- 

same subject, that ascendants are entitled to inherit, to the ex- jects are found 


clusion of all others, the real property and slaves which they ag a 
have given to their children or their descendants ‘‘ who die with- The right to 
out issue’’; that is to say: that this right of inheritance, or inherit, or right 


of return or re- 


more properly called right of return or reversion allowed by a ~ sa 
‘ aw to the do0- 
law in favor of the donor, should not accrue, unless the donee nor does not ace 
crue unless the 


should die without posterity. donee dies with- 
+s . Wes out posterity,and 
In support of this interpretation, it will perhaps be proper to % aaa <r 


refer also to the art. 1521, which provides that: ‘the donor this contingen- 
may stipulate the RIGHT OF RETURN Of the objects given, either - 

in case of his surviving the donee alone, or in case of his 

surviving the donee and his descendants ;” and to the art. 

1728, which says that, ‘donations in favor of marriage are 

presumed to be made for the benefit of the children or descen- 

dants to proceed from that marriage.’”’ Now it seems to us 


that the former article would have no object, if, according to 
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Eastenn Dis, the decision in the case of Prejean’s heirs, the property was to 

March, 18. revert back to the donor immediately after the death of the 

—" donee, with or without issue ; there would be no necessity to 

ae ee stipulate the right of return of the objects given, as the donor, 

if an ascendant, would always be sure to obtain it in case of 

his surviving the donee ; and the provisions of the latter article 

establishing a general principle, in cases of certain donations, 

which are generally made by ascendants, would certainly have 

no meaning or would be in direct opposition to the article 

904, under consideration ; as in the one the surviving ascen- 

dant is allowed to retake the property by him given, to the 

exclusion and prejudice of the children or descendants of the 

donee; whilst in the other, it is positively declared that in case 

of survivorship of the donor, the donation is always presumed 

So the inter. 0 De made for the benefit of the children or descendants of the 

pretation of the party in whose favor such donation was made. This discre- 
904th article of 


the La. Code pancy must disappear from our laws. 

of ‘Pejears We conclude, therefore, that the case of Prejean’s heirs 
a ‘G = vs. Le Blanc must cease to be considered as a proper and cor- 
ms sae rect interpretation of the 904th article of the Louisiana Code, 


to be considered and that the judge uw quo did not err in rejecting the plaintiff’s 
& proper and 

correct inter- demand. 

pretation. 


It is accordingly ordered, adjudged and decreed that the 
judgment of the District Court be affirmed with costs. 
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CONWAY vs. JONES ET AL. Eastern Dis, 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A return by the sheriff, “that he seized in the hands of W. B. all the rights, 
credits, &e., and property of every kind which he might have in his possession 
or under his control, belonging to the defendant, sufficient to satisfy the writ of 
fi. fa-, of which seizure nothing came into his hands; no other property found,” 
is insufficient to authorize the issuing of a capias ad satisfaciendum. 


It is also required, before a capias issues, that demand shall be made by the 
sheriff of the parties, first of the defendant, and then of the judgment ereditor, 
to point out property, and all in vain. 


To enable the judgment creditor to proceed against the surety in a bail-bond or 
against bail, the sheriff's return on the feri facias must state that he bas found 
no property to seize, notwithstanding the demand made of the parties. 


This is an action against defendant, Jones, on his promissory 
note. He being arrested in New-Orleans gave William Brand 
as his bail. Judgment was rendered against him for the 
amount of the note. Upon this judgment a writ of fieri facias 
was issued, on which the sheriff made the following return. 


“Received January 9th, 1840, and seized in the hands of 
William Brand, the goods and chattels, lands and tenements, 
monies, effects or property of any kind which he might have 
in his possession, or under his control, belonging to the defend- 
ant, to an amount sufficient to satisfy the writ; of which seizure 
nothing has come into the hands of the sheriff; no other property 
found.” : 

On the 11th January, interrogatories were propounded to 
Brand and he was cited to answer them, touching said property, 
&c., purporting to be seized in his hands, but they were never 
answered. After the expiration of the return day, of the 
fiert facias, the plaintiff took out a capias ad satisfaciendum 
against the defendant, which was returned ‘not found.” 


A rule was then taken on William Brand, surety in the bail 
bond, to show cause why he should not pay the amount of 
said judgment against the defendant, interest and all costs. 


The rule was made absolute, and Brand appealed. 
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Eastern Dts. 
March, 1841. 


CONWAY 
ts. 
JONES ET AL? 
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W. §. Upton, for the plaintiff, submitted the case on a writ- 
ten argument, urging the affirmance of the judgment. 


S. ZL. Johnson, for the defendant and appellant, made the 
following points. 

1. The grounds of the rule taken by plaintiff and appellee, . 
(p. 14 of the record,) on the appellant are insufficient to hold 
him liable as bail. 


2. The judgment of the court below, on said rule (p. 15 of 
the record), is based on the consideration of the plaintiff’s ‘“‘hav- 
ing established the grounds of his rule,’ and said grounds 
being insufficient, said judgment is necessarily erroneous. 

3. Nor is the defect in the grounds of the rule and the judg- 
ment based thereon, caused by the testimony offered in support 
thereof. 

The return on the fi. fa. was not suchas the law requires to jus- 
tify the issuing of a ca. sa., (see p. 19, record, for return of fi. 
fa.), not showing any demand from the parties as required by 
Code of Practice, article-727. 

4. The whole proceedings are defective, and the judgment 
of the court below is unsupported by law or evidence, and 
ought to be annulled and judgment given for this appellant, 
with costs in both courts. 


Morphy, J., delivered the opinon of the Court. 


William Brand is sought to be made liable on a bail bond, 
which he had executed as surety of defendant. His main de- 
fence is that the return of the sheriff on the fieri facias issued 
in this case, was not such as the Jaw requires and did not 
authorize the issuing of a capias ad satisfaciendum. 

The return is in the following words, to wit: ‘Received 
January 9th, 1840, and seized in the hands of William Brand, 
the goods and chattels, lands and tenements, monies, effects 
and property of any kind which he might have in his posses- 
sion or under his control belonging to the defendant, to an 
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amount sufficient to satisfy this suit, of which seizure nothing Easterns Drs. 
j os March, 1841. 
came into the hands of the sheriff; no other property found.”” ———_ 
The record shows that four days after this writ had issued, ¢™W4¥ 


v8. 
the counsel for the plaintiff on a suggestion to the court, that Jones ET at. 


his client had reason to believe that W. Brand had property or 
money in his possession belonging to the defendant, moved 
for and obtained an order citing Brand, to answer interrogato- 
ries touching said property or money. No answers appear to 
have been made to these interrogatories, nor do we find any 
further proceedings in relation to them on the part of the 


plaintiff. 
This return does by no means show that the sheriff could 
find no property to seize. It states on the contrary that a 


i made, but of which nothing come into | A return by 
seizure of property was made, but o “ g weer Pe 
his hands. Of what that property consisted, or why nothing he seized in the 


i ; hands of W.B. 
came into the hands of the sheriff, we are uninformed; but, ail. an jebmn 


that something was found and seized, would seem to result ‘edits, &e., and 


property of — 
° 66 aa ry in Ww i 
from the last words of the Tetum 3 no other property found ele = ans 
When rights and credits are seized; if they are not sold and his possession or 
, ; under his con- 
money made out of them, nothing goes into the hands of the trol, belonging 


sheriff, and he might make the above return. There is nothing tang po 


ae: : tisfy the writ of 
then which shows that no property was found to be seized. fi fin of which 
Before taking out a ca. sa. the plaintiff should have accounted —— 
for the property seized, whatever it was. Under an alias fi. fa. hands; no other 
—— . : . found,” 
it might have been disposed of and the judgment satisfied 4, insufficient to 


out of its proceeds. At all events, the proceeding begun under ct neve 
the 13th section of the act of 1839, amending the Code of — ao 


Practice, should have been followed up. The answers of the 
‘ ; It is also re- 
garnishee would have shown what property, if any, was quired, before a 


seized. As it stands before us this return offers no evidence of wh demand 


. ° a : shall be made b 
the fact which alone can authorize the issuing of a capias ad} sheriff of the 
satisfaciendum ; to wit, the absence of property found to be 7 bw = 

pe Fe , e efendan 
seized. But admitting itshows that no property was found, this and then of the 


: “ane , 4 jud t credi- 
return is defective in another material point. It does not show tor to point — 


as required by the Code of Practice, that demand was made a 
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Eastern Dis. 0f the parties. When by his own exertions the sheriff cannot 
March, 1841. 


*_ find effects to satisfy an execution, he must under the law call 

coxwax on defendant to point out property; if none is shown, applica- 

sons EF AL. tion must be made to the judgment creditor. It is only after 

these steps have proved ineffectual thatthe sheriff is authorized 

To enable to report that he has found no property to seize; C. Pr., art. 
judgment credi- 


tor to proceed 726-7. This court has held, (4 La. Rep., 301,) that to enable 
ina bail bond ® plaintiff to proceed against a surety on an appeal bond, the 
re ner gen sheriff’s return must state that “he has found no peer to 
turn on the fieri seize notwithstanding the demand made of the parties.” We 


ate that he has Cannot see W hy less should be required in a suit on a bail bond. 

ae ee It is said that this requisition is conditional; that the demand 

withstanding the; is to be made only in case no property is found by the sheriff 

the parties. to be seized. The argument places the counsel in this dilem- 
ma; if property was seized, no ca. sa. could issue until it was 
sold to satisfy the judgment; if no property was found to be 
seized, then according to the articles above quoted, a demand 
should have been made of the parties. 

It might be urged that in this case no demand could be made 
of defendant because he left the State immediately after the 
service of the citation. Admitting this excuse to be good, al- 
though a demand could have been made of the curator ad hoc 
appointed to represent him, it only rendered the more necessa- 
ry the demand required to be made of the judgment creditor ; 
and the sheriff’s return should have shown either a demand of 
the parties, or some impossibility; such as their absence, to 
prevent his making a demand. In cases like the present the 
law should be strictly pursued; and a surety cannot be called 
upon to pay, if any of the steps provided for the seizure of 
the principal’s property have been omitted. 

It is therefore ordered that the judgment of the District 
Court be reversed, and that there be judgment for the defen- 
dant in the rule, as in case of non-suit, with costs in both 


courts. 
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KINNEY vs CRANE. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT: 


An agent who sells goods or property of his principal and takes a note to his own 
order, which is protested at maturity, and he uses no legal means, or proper 
diligence to enforce or secure payment, he makes the debt his own, and is lia- 


ble to his principal for its amount. 


This is a suit by the plaintiff against his agent employed in 
the sale of coaches, carriages, &c. An account is duly made 
out charging the agent with the items and amount of the pro- 
perty sold, and also crediting him with sundry items for 
charges paid and monies accounted for, &c. There is one dis- 
puted item. The defendant tenders to his principal a note for 
$475, given by Dr. J. M. Mackie for the price of a gig, which 
the defendant avers he sold and delivered, as he would his own 
property ; supposing he was acting for the best interest of the 
plaintiff, and is not responsible himself for the payment of said 
note. He denies that he was guilty of any negligence or want 
of diligence in endeavoring to collect it; and tenders the note, 
and says it is in full of any balance otherwise standing against 
him. 

The case was submitted on the issue of the liability of the 
defendant to pay the amount of Dr. Mackie’s note; he having 
failed to enforce the claim against the Doctor after the matu- 
rity of the note, and while the gig was still in his possession. 
The note was due the Ist January, 1836; and the plaintiff’s 
account and demand for settlement and payment with the de- 
fendant was rendered the Ist January, 1838. 


There was a small balance claimed for commissions which 
was contested. The District Judge disallowed them; and de- 
cided that the defendant acted negligently in his agency, by 
not using all legal exertions to secure payment for the price of 
the gig, when he might have seized it in the hands of the ven- 
dee, after the note was over due and unpaid. 
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/ 
Eastern Dis. ‘There was judgment against the defendant, and he ap- 


March, 1841. 
teen peeled. 
KINNEY 


vs. G. B. Duncan, for the plaintiff. 


CRANE, 


Preston, contra. 
Morphy, J. delivered the opinion of the court. 


‘ This is a suit on an open account. The only item about 
which there is any dispute is a charge made against the defen- 
dant for the price of a gig sold by him to one Dr. Mackie for 
account of the plaintiff, a coach-maker, residing in the city of 
Newark, New Jersey. The sale was made on the 28th of 
July, 1835, at a credit of six months, and defendant received 

nme Mackie’s note to his own order, which when due was protested 


sells > = for non-payment. It appears that although the gig remained 

ro of his , : 

Driasigal, and in the vendee’s possession after the maturity of the note, the 
te t ; ere 

—S porn Ho defendant failed to enforce on it his lien as vendor; and has 


— pn since used no legal exertions whatever to secure the payment 
and uses no : : os ae : 
<a el no of the price for his principal. Admitting that at the time of 


properdiligence the sale he was justified under the evidence, in selling to 
to enforce or se- , ; ae ; - 
yment, Mackie without requiring an endorser, we fully concur in opi- 


cure 
agg bg nion with the inferior court that the defendant by thus keeping 


ost Fa the note for years in his possession without using common dili- 
itsamount. gence to collect it, has made the debt his own and was pro- 
perly charged with its amount; La. Code, art. 2972; Story 
on Agency, p. 189. 
The judgment of the District Court is therefore affirmed 


with costs. 








OF THE STATE OF LOUISIANA. 
ARROWSMITH vs. MAYOR ET AL. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW ORLEANS. 


In an action on a contract and on a fort, against several defendants, they will 
be allowed to sever in their defence; even co-trespassers may plead and 
be tried separately ; a fortiori when one defendant is sued on a contract and 


the other on a tort. 

The plaintiff alleges that in March, 1835, he contracted with 
the corporation of New Orleans to build a rail road from St. 
Claude street to the Bayou St. John, with branches, from which 
he was to derive extensive privileges, immunities and advan- 
tages. That he entered into extensive engagements, to com- 
mence the construction of said road, and made every necessary 
arrangement on his part, in compliance with an ordinance 
passed on the subject; that by the arrangements made and ca- 
pital invested, he could and would have finished said road be- 
fore the middle of July, 1835, had he not been retarded by the 
neglect and refusal of J. Pilié, Esq., City Surveyor, to give 
him lines and the level of said road, as he was bound to do 
by the said city ordinance. That he has made repeated appli- 
cations and demands on the Mayor and City Surveyor to have 
said lines and levels run and made ; but said Pilié, although 
repeatedly instructed and directed to perform his duty, has en- 
tirely neglected and refused ; in consequence of which he has 
been stopped in his operations and prevented from completing 
said road and reaping the benefits and revenues, which it would 
have yielded since the 15th July, 1835, to his great damage, 
$24,000 and upwards, without taking into consideration loss of 
credit, trouble and vexation he has experienced, as will more 
particularly appear from a statement which he annexes. He 
alleges that both the corporation and J. Pilié, the agent, are 
liable in damages for the amount of his losses for their failure 
to perform their duties, and comply on their parts with the con- 
tract entered into with him and the ordinance of the City 
Council made on the subject. He prays judgment in solido 
against the Mayor, Aldermen and inhabitants of New Orleans, 
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Eastzrx Dis.and against Joseph Pilié for the amount of his damages as 


March, 1841. 


ARROWSMITH 


MAYOR, 





above stated. 


The defendants severed in their answers, and each pleaded 


*r 4™ the general issue. 


When the cause was called for trial, the defendants applied 
to the court to be tried separately ; which was opposed by the 
plaintiff ’s counsel, but was permitted bythe court. The plain. 
tiff’s counsel excepted, and finally took a judgment of non- 
suit and appealed. 


Roselius, for the plaintiff, contended that the defendants 
being sued:in solido, had no right to sever in the trial. The 
case must be tried against all the parties at the same time , 
there is manifest error in the decision of the judge in permitting, 
a severance on the trial, which should be corrected. The lia. 
bility of the parties defendant, arises from the same cause and 
under the same contract, and they must be tried together. 


Canon, contra. 


Martin, J. delivered the opinion of the court. 


The plaintiff seeks damages from the Corporation of New 
Orleans, on a contract for the construction of a rail road; and 
from J. Pilié, the other defendant, City Surveyor, for his ne- 
glect and refusal to furnish him with the level and lines neces- 
sary to the construction of this road. Damages are claimed 
in solido. The defendants filed separate answers and insisted 
on separate trials. This being objected to by the plaintiff, and 
the pretensions of the defendants being sustained by the court, 
the former took a non-suit; but the parties have entered into 
an agreement of record as follows: 


‘‘That whereas in this case a judgment of non-suit has 
been submitted to by the plaintiff in order to enable the par- 
ties to try the question of the right of severance by the 
defendants in the Supreme Court: should the decision on 





, 
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F , nts i Eastern Dis, 
that point be sustained, the plaintiff should have the right to pie ny 
re-instate his suit on the present pleadings: either party may ———? 





BARATARIA 
amend.” AND LAFOURCHE 
It appears to us the Parish Court did not err. One ofthe  canat co. 


v8. 
defendants was sued on acontract; and the other on a fort. rretp er at. 
¢ i 50. I h 
They pleaded severally; and had the-right to doso. In the naniiaanediin 


case of Sere vs. Armitage, 9 Martin, 394, this court held, that a contract, and 
“if there be several defendants in an action of trespass and several” defen 
they plead separately, they may have the cause tried Separate oe oe d'to 
ly; but if they go to trial jointly, and suffer a verdict to be pill 
given against them, they cannot afterwanis object to it as ne may 
error.” There is an infinitely greater connection between tres- Pe"4 separately; 
passers who are sued for the same trespass, than that between a re 


the present defendants ; one of whom is sued on acontract and — — 

the other ona fort. other on a tort, 
It is therefore adjudged and decreed that the judgment of 

the Parish Court be annulled, avoided and reversed; and that 

the cause be remanded for further proceedings according to 

the agreement of the parties: the plaintiff and appellant pay- 


ing the costs of this appeal. 











BARATARIA & LAFOURCHE CANAL CO., vs. FIELD ET AL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF LA- 


FOURCHE, THE JUDGE THEREOF PRESIDING. 


In an action for damages to plaintiffs works and land, parol evidence is admissible 
to prove possession and acts of ownership of the premises. 

The judge is not required to sign a bill of exceptions which does not embrace the 
true grounds ofhisopinion. A party taking a bill of exceptions must spread on 
its face every thing necessary to bring the point in its true light before the 
appellate court. 
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Eastern Drs, Evidence is admissible which is pertinent to the issue; going to show the extent 
March, 1841. of the injury complained of, and the cause from which it proceeds. 
Tseaatiietans A witness cannot be interrogated respecting the ownership of a tract of land, 
AND LaFourcHE When an examination of the written title would show it. 
aoe 3 co. The declarations of defendant’s husband, separated in property, but acting as her 
FIELD ET aL. gent, made in relation to the management of her levee’s, is admissible, as 





evidence against her. 

It is not necessary to show police regulation, to compel a front proprietor to 
make his levees on a bayou, which communicates with the river. Under the 
law of 1829, all riparian proprietors are bound to make and keep up levees on 

© their fronts; and in neglecting to do so, are liable for all damages and losses, 
agreeably to articles 2294—5 of the Louisiana Code. 


This is an action in which the plaintiff claims $15,000 in 


damages from the defendant, Mrs. Field, owning about 40 
arpents front of land, on the Bayou Lafourche, which she 
neglected to have leveed; and the police jury also, in conse- 
quence of which the plaintiff’s canal then digging through was 
overflowed, the company’s hands became sick and the work 
of excavation was greatly retarded. The plaintiffs show that 
they were working on their own land, adjacent, which was 
overflowed from defendants. They pray judgment against the 
defendant, Mrs. Field; and the police jury, severally and in 
solido, for the amount of his damages; occasioned by failing 
to make a levee across the front of the land owned by defend- 
ant, which was overflowed. The defendants separated in their 
defences. Mrs. Field pleaded the general issue: She denies 
that the plaintiff suffered damage from any act or omission of 
hers; but avers that she has suffered great wrong and damage 
from the operations of the company in obstructing the natural 
drains of her plantation by the embankments of their canal. 
That they have totally ruined her crop, which by the loss of 
labor to save it, she has suffered damages to the amount of 
$10,000 ; for which she prays judgment in re-convention. 

The police jury pleaded a general denial. 

Upon these pleadings and issues, the cause was submitted 
to the court and a jury. 

There was a mass of testimony-produced. Several bills of 
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exception were raised in the course of the trial to the admission Easrzrw Drs: 


and rejection of evidence and to the charge of the judge to the 
jury, which are particularly noticed and examined in the opin- 


ion of this court. 


The jury returned a verdict in favor of the police jury; and FI24D xT at. 


for the plaintiffs against the defendant, Mrs. Field in the sum 
of $1200; after an unsuccessful effort to obtain a new trial, 
from judgment confirming the verdict the defendant appealed. 


S. L. Johnson, for the plaintiffs. 
Beatty, for the defendant and appellant. 
Simon, J. delivered the opinion of the court. 


This is a suit for damages. Plaintiffs allege that in the 
spring of the year 1840, they had nearly completed their work 
on the Baratarian and Lafourche Canal, and were engaged in 
excavating the said canal, through a piece of land belonging to 
them, measuring five arpents front on the left bank of the bayou 
Lafourche by forty arpents in depth, bounded on each side by 
lands belonging to the defendant, Eliza Mills, wife of William 
Field (separated in property from her husband); that they had 
employed in the said work about sixty slaves and two dredging 
machines ; when their said land was overflowed, and the further 
excavation of said canal was thereby interrupted ; that the labor 
of most of said slaves was lost to them, their expenses increased 
by sickness of their slaves caused by the overflow, and the 
completion of the said canal greatly retarded ; by all which in 
injuries and particularly by that arising from the delay in the 
opening of the said canal, all occasioned by the said overflow, 
they have sustained damages to the amount of $15,000. They 
further represent that the said inundation and damages were 
owing to the want of good and sufficient levees on the property 
of the defendant, Mrs. Field, lying on each side of their land, 
and to the neglect and omission of the said defendant to 





AND LAFOURCHE 
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Eastern Dis, make and maintain such levees thereupon as by law she was 
March, 1841. required to make on her said property; that said neglect was 
BaRATaRIA gross, culpable and intentional on the part of the defendant, 
on cama ~~ who is responsible for the damage caused thereby. They also 
vieup sv az. State that in default of the said defendant, the police jury of 
the parish of Lafourche interior was bound to cause said levees 
to be made and maintained in good faith, &c., &c.; and that 
the said police jury, is therefore jointly and severally indebted 
to them in the said amount of damages, &c., &c.; they pray 
for judgment against the defendant, Mrs. Field, and the police 
jury in solido, for the sum of $15,000. The defendant, Mrs, 
Field, pleaded the general issue, and further averred, that she 
had suffered damages from the operations of the plaintiffs who 
have obstructed the material drains of her plantation by the 
embankments of their canal; that her crop was totally ruined ; 
by the loss of which she has suffered damages to the amount 
of $10,000 which she pleads in reconvention against plaintiffs’ 
demand. ‘The police jury, also pleaded the general issue ; the 
case was regularly tried by a jury who found a verdict in favor 
of the police jury and against the defendant, Mrs. Field, for 
$1200; and after an unsuccessful attempt to obtain a new trial, 
the defendant, Field, took the present appeal. 

Our first inquiries must be in relation to numerous bills of 
exceptions taken by the defendant to the opinion of the court 
on divers questions of evidence, and also to the legality of the 
charge of the court to the jury. 

i aaiiaiiig: The record shows us that the court, a quo, having decided 
damages  tothat the plaintiffs had a right to show possession and acts of 
plaintiffs works 

and land, parol ownership by parol testimony, defendant’s counsel took and 
nee = » tendered a bill of exceptions, in which it was simply stated that 


missible 
rove sents 
Pion and acts of 2¢ Plaintiffs had offered to Prove ow nership by parol; which 
er. of bill the court refused to sign, unless it embraced the reasons 
e premises, é jf 
on which it was grounded, and suggested to the counsel the 
propriety of embodying alk the testimony objected to and admit- 


ted by the court in the bill of exceptions ; which was declined. 








SM 


aio 


erage 








a 


oes 


OF THE STATE OF LOUISIANA. 425 


We are of opinion that the district judge did not err in permit- Eastern Drs. 


ting parol evidence to be introduced to prove a possession and ccs Sac” 


ip; and we think al in BARATARIA 
acts of ownership; ® also that he acted correctly in PR 
refusing to sign a bill of exceptions which did not embrace the cana co. 


true grounds of his opinion. This court has often decided that WIELD ET AL 


a party who takes a bill of exceptions, must spread on its face, dove judge ba 


every thing necessary to bring the point in its true light before si a fm 
7 1) exce 
the appellate court, 8 NV. S., 389. 11 La. Rep., 309. 12 La. which Sons nat 


Rep., 266. The most reasonable and proper mode was un- Sus tetiaae ar 


i i + his opinion. A 
doubtedly to embody the testimony admitted by the court in party uking“e 
the bill of exceptions, as this would have enabled us to decide _ of excep- 

, ; i mu 
whether the court below erred or not; but this having been spread on its 
declined by defendant’s counsel, we must consider the evidence necessary 
as if no exception had been taken to its admissibility. pags pe nt 

2. The next bill of exceptions is one taken to the opinion of before the ap- 
pellate court. 


the court, permitting the plaintiffs to prove that many of the Evidence isad- 
A ; : ‘ ‘ a missible which 
inhabitants had been obliged to quit their houses in conse- is pertinent to 


quence of the overflow resulting from the crevasses on the on Pre All 
land of the defendant: We think the district judge did not'€*tent of the 
injury §com- 


err: the object of the evidence was certainly pertinent to the plained of, and 
the cause from 


issue, as it went to show the extent of the mundation and the which it pro- 
cause from which it proceeded. — 
3. Defendant’s counsel having proposed to ask a witness, 
the following questions: ‘did you or not as inspector of the 
upper part of the fifth ward of the parish, apply to judge 
Knobloch as register of conveyances to know to whom a tract 
of unoccupied and uncultivated land in your ward on the left ~ a be Pa 
bank of the bayou belonged, and were you not answered that rogated respect- 


i > i . ing the owner- 
it belonged to Varice Coulon?’’ and other questions to the ship of a tract 

: ener of land, when an 
same purport with regard to other tracts; the district judge examination of 
refused to permit the interrogatories to be propounded, and at leg 
said defendant took a bill of exceptions. We think the judge 
did not err; as the evidence sought to be introduced was not 
only harrassing ; but went to show title by parol and reputa- 
tion. The best evidence to prove the facts alluded to, was the 
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Easterns Drs. production of certified copies of the acts said to exist in th 
March, 184\- fice of the register of conveyances. ; 


Barataria 4, The district judge decided correctly in permitting the 


AND LAFOURCHE ie Me. 
cawat co, plaintiffs to prove that what defendant’s husband had said in 


rrELD ut at.. elation to her levees. It had been clearly shown that he was 
and acted as the general agent of his wife and transacted all 


PP og __ her business; and his acts and conduct in the administration of 


a ee the affairs of the defendant, were good evidence against her, 

tie ae, particularly to rebut her reconventional demand. 

agent, made in 5. The evidence offered from a suit between William Field 

ee mi his own name and F’. Girod, is in no manner connected with 

ae sieelthe,” bs his declarations referred to in the 4th bill of exceptions; and 

— against was properly rejected by the court; the record of said suit was 
res inter alios acta. 


6. The situation of the plaintiff’s levees on the opposite side 
of the bayou Lafourche, has nothing to do with that controversy, 
and cannot be made the subject of an investigation in this suit. 

7. The last bill of exceptions, is one taken by the defendant 
to the judge’s charging the jury that “it was not necessary to 


It is not ne- show a police regulation to compel a front proprietor to make 


cessary to show ‘ i : ; ‘ 
police regula- his levees on the bayou which communicates with the river,’ 


tion, to com ; : ‘ 
a treat proprie- and referring them to the act of the legislature, respecting 
—— —_ - roads and levees, of 1829. This law of 1829, provides that the le- 
bayou, _ which vees shall be made by the riparian proprietors in the proportions 
communicates 7 i : ; 

with the river. and at the time prescribed by the act; it fixes the height and base 


Under the law . : : Suh aor 
of 1829, all ri- of the levees, gives the distance from the river; leaves the said dis- 


Pe are bound tance on the bayou to the determination of the police jury ; 


to make and : bla Riki . s , 
keep up levees neces we police juries to — inspectors; provides in 
og — its 25th section ‘‘ that every proprietor whose levee shall have 
and in neglect- : 3 Ae 

ing to do #0, are been broken by his own neglect to comply with the provisions 
iabl ; , 

ss <oes and Of this act, shall be liable towards the planters who shall suffer 


pone * ron by it, for all damages and losses, agreeably to articles 2294 and 
aa 2295 of the Civil Code, under the head of offences and quasi of- 
fences;”’ and appears to be a general law passed for the purpose 


of establishing certain uniform rules and regulations in relation to 
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the levees which are to be made on the river Mississippi or 
bayous running to or from the same, under this law, there was 
certainly no necessity for any police regulation to compel front 
proprietors to make their levees, as the law itself makes it the 
duty of every riparian proprietor make his said levees, and ren- 
ders him responsible in damages to any one who may suffer from 
his neglect. The charge was, in our opinion, correct; and 
under it, by referring to the law of 1829, the jury were fairly 
enabled to apply the evidence to the respective pretensions of 
the parties. 

On the merits of the case, we have carefully perused and 
examined the voluminous record which contains the testimony 
of the numerous witnesses heard on both sides. Some parts 
of the evidence appear contradictory ; several of the witnesses 
say: that the complaint was universal about Mrs. Field’s 
levees; that it was useless for others to make levees whilst 
these were neglected; one of them swears that he traversed 
the whole extent and counted thirty-nine crevasses on the 
defendant’s land, and agrees with other witnesses that the in- 
undation must be attributed to the fault of Mrs. Field ; plaintiff’s 
witnesses generally concur in saying that there had been gross 
negligence respecting defendant’s levees, as the crevasses on 
her land below the company’s tract were of four years standing 
and had never been stopped; that those crevasses were suffi- 
cient to have overflowed the whole country; that as to negli- 
gence, there had never been any thing else, and that for a long 
time, nothing had been done to the levees. On the other hand, 
defendant attempted to show that there were crevasses on 
other tracts which might have been the cause of the inundation ; 
on this subject, the evidence, though contradictory, appears to 
weigh very particularly on the side of the plaintiffs’ who, from 
the situation of the tract of land on which they were excavating 
their canal, as shown by the plan produced in evidence, must 
have suffered considerably from the crevasses on defendant’s 
land, and from her neglect in making the necessary repairs to 
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WINCHESTER 


vs. 
ORY’s SYNDICS 


who tried this cause was composed of inhabitants of the parish 
where the inundation complained of took place ; that they were 
all undoubtedly well acquainted with the situation of the dif- 
ferent tracts subject to be overflowed ; that they heard the wit- 
nesses who testified before them, and were the proper judges of 
the degree of credibility to be placed in their testimony ;— 
when we consider also that the judge of the district presided in 
the cause, and that after having gone through the minute pro- 
ceedings of a long and tedious trial, in which he had repeated 
opportunities of observing the department and conduct of 
witnesses, with whom he was perhaps not unacquainted, and > 
that he refused to set aside the verdict of the jury, we cannot 
refrain trom expressing our deliberate opinion that such a 
verdict, which so far from being manifestly erroneous, ought 
not to be disturbed. 


It is, therefore, ordered, adjudged and decreed, that the judg- 
ment of the district court, be affirmed, with costs. 


—— 


WINCHESTER vs. ORY’S SYNDICS. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF ST. JAMES, 
THE JUDGE THEREOF PRESIDING. 
A subsequent transfer of notes with notice and delivery, will hold against a prior 


pledge and transfer by notarial act, without actual delivery, although due notice 
had been given. 
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The pledge of a claim or note on another person, must be by notarial act, with Raster Dis. 


actual delivery of the thing pledged ; and if it be a negotiable note must be 
endorsed. Without such transfer and delivery the rights of third parties are 


not affected. 


This is an action in which the plaintiff seeks to recover a 
dividend of part of the proceeds of the estate of the ceding 
debtor, from the syndics, arising on several notes of the insol- 
vent, held by plaintiff. 

These notes were originally held by Michel Bergeron, who 
had endorsed for the insolvent and become liable in a large 
amount. Bergeron having transactions with one Prevost and 
Jules Balloc, transferred and pledged all his right to said notes 
by public act to Prevost; stating in the act that they were on 
file in the clerk’s office, but promises therein to deliver them as 
soon as possible. Prevost, soon after, transferred all his right 
and interest in said act of pledge to the Widow Balloc, and 
notice thereof was given to the syndics of Ory, the original 
debtor, who had in the meantime made a cession of his pro- 
perty for the benefit of his creditors. This last transfer and 
notice took place in November, 1836. In the spring of 1838, 
Bergeron transferred to the plaintiff the very same notes by 
private act, which was shortly afterwards duly recorded, and 
notice of the transfer given to the syndics. The plaintiff as the 
attorney and transferree of the notes took them from the clerk’s 
office, into hisown possession. 


Soon after these proceedings, a tableau was filed by the syn- 
dics, and a dividend of $3958 was set apart on account of these 
notes, The question is, which one of the transferrees is enti- 
tled to thedividend? The District Judge gave it to the plain- 
uff. From judgment in his favor the syndics appealed. 


Miles Taylor, for the plaintiff. 
Canon, contra. 


Morphy, J. delivered the opinion of the court. 


March, 1841. . 
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Eastern Dis. In 1833, Michel Bergeron paid, as endorser for J. B. Ory, 

_March, 184- notes to the amount of $12,833; having subsequently borrow- 

— ed $5550 of one Maurice Prevost, Bergeron made out his pro- 

oRy’s SYNDICS. missory note for the amount to the order of and endorsed by 
Jules Balloc, payable in 1835, and as collateral security he ex- 
ecuted in favor of Prevost a notarial act pledging and trans- 
ferring to him the notes he held against Ory, who had failed in 
the meantime. These notes were not delivered to the pledgee, 
but it is mentioned in the act that they were on file in the Dis- 
trict Court in and for the parish of St. James; and Bergeron 
promises to deliver up them as soon as possible. In 1835, Prevost 
transferred all his right under this act of pledge to the widow of 
Jules Balloc, and of this the defendants were notified in No- 
vember, 1836. Some years after this, to wit: on the 2d of 
March, 1838, Bergeron, by a deed under private signature 
which was afterwards recorded, transferred and delivered these 
same notes to Winchester, and the transfer was notified to the 
syndics of Ory on the 6th of the same month. In April fol- 
lowing, a tableau of distribution was filed by the latter, allotting 
to Bergeron $3958 25 as a dividend on these notes, and on 
the 26th of May, they paid this amount to the attorney of Wi- 
dow Balloc. This suit is brought to recover this dividend on 
the ground that it has been improperly paid by the syndics. 
There was judgment below for the plaintiff and defendants ap- 
pealed. 

The only question presented for decision is which of the two 
transferrees of these notes was entitled to receive the dividend 
declared on them? It must surely be the one to whom the 

A. subsequent notes had been delivered. The circumstance that they were 
transfer of notes Withdrawn from the clerk’s office on a petition of Winchester, 


with notice and 


a ge acting as attorney for Bergeron, has nothing in it which shows 
old against a , i : 
prior pledgeand any unfairnesson the part of the former. There is no evidence 


tranfer’ b ta- ° R 
mw vei 5 Bsa that he had any knowledge whatever of the previous pledge to 


Fach ie Prevost; although he signed this petition as attorney for Ber- 


oe had been geron, it was no doubt understood that he was to keep the 
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notes, which had been transferred to him but a few weeks be-Easrenw Dis. 
fore for a valuable consideration. This transfer having been Search, 
notified to the syndics, vested in the plaintiff Bergeron’s claim W!%C##STER 

onthem. The pledge executed to Prevost, whose rights under ory’s ‘srapies. 





it were afterwards transferred to Widow Balloc, was defective. 
The Louisiana Code, article 3123, provides that when a debtor 
wishes to pawn a Claim on another person, he must make a 
transfer of it in the act of pledge and deliver to the creditor the 
note or obligation which is the evidence of it and endorse it, if 
it be negotiable”’ ; without therefore such transfer and delivery Ciiciiitaiae 
the rights of third parties cannot be affected. This delivery isa ae or vod 
required to guard against what has happened in this very case. peg 
The defendants, with notice of this subsequent transfer to plain- notarial aet,wsth 


actual delivery 


tiff, should not have paid to Widow Balloc the dividend due on the thing 
pledged; and if 


these notes without requiring their production. They must it be a negotia- 
: , ble note must be 

have known, as the testimony proves that they did know, endorsed. With- 
out such trans- 


that they could not safely pay to any one but the holder of the fey and delivery 
notes: moreover, the obligation of Bergeron, to secure which me “ — ne 
the pledge was executed, fell due in 1835; for aught that ap- not affected. 
pears in this record it may have been paid by himself, for it 
is not produced nor is it shown by whom it has been paid. 

It is therefore ordered that the judgment of the District 


Court be affirmed with costs. 
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Eastern Drs. STATE vs. JUDGE OF PROBATE COURT OF NEW 
March, 1841. ~ 





ORLEANS. 
STATE 
08. 
JUDGE OF PRO- APPLICATION FOR A MANDAMUS. ; 
BATE COURT f 
lenin suspensive appeal does not lie from a judgment removing a tutor, and ap- | 


pointing another in his place, as the minor would be without a protector 
during the pendency of the appeal. 


This case comes up on the application of John L. Riddell, 
for a mandamus commanding the Judge of Probates to allow 
a suspensive appeal from his judgment removing the applicant 
from the office of tutor of the minor, Frederick Banks. 

The applicant declares that the value of said office exceeds 
three hundred dollars, and alleges that he is enlitled to a sus- 
pensive appeal from said judgment, and be allowed to continue 
in office in the meantime. 

Ona rule taken upon the judge to show cause why he should 
not allow the suspensive appeal, he answers that the minor 
would be without protection during the pendency of the ap- 
peal. That it is a judgment which must be provisionally ex- 
ecuted, &c. 


ee 


Bartlette, for the applicant. 
Martin, J. delivered the opinion of the court. 


In the matter of John L. Riddell, tutor to the minor, Frederick 
Banks, removed from said office by the Judge of Probates for | 
the city and parish of New Orleans ; the tutor took a rule on i 
the judge to show cause why he should not grant a suspen- 
sive appeal from said order of removal. The judge showed © 
forcause: 1. That the minor would be without a tutor during © 
the pendency of the appeal; the tutor appointed not having 
yet given the security required. 2. The judgment rendered is 
one of those which are executed provisionally. 3. The judg- 
ment is preparatory to the appointment of a tutor and relative 
thereto. 
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The facts of this case, as we understand them from the ar- Easrzry Dis. 
gument* are these: A tutor had been first appointed to the mi- Atereh, 1008. 
nor, and dispensed, by a family meeting, from giving security. — 


On his leaving the State, the present applicant for the appeal JUD¢x or rae 
j . COMME 
was appointed, and contends, that as his predecessor was dis- wae” 


pensed from giving security, he was also. On complaint, he 4 suspensive 


was removed, and a third person appointed tutor to the minor. + say Bo 
It is from the judgment thus removing him and appointing mynd —s 
* . r and ape 

another, that he seeks and claims a suspensive appeal. pointing another 
in his place, as 

It appears to us clear, that the Judge of Probates properly the minor would 

: A without a 
refused it. Had he granted the appeal, the minor would have protector during 
the pendency of 


been without a legal protector during the pendency of the ap- the appeal. 
peal. Against this, we have an express textual provision of 
law. The Code of Practice, 580, provides that some judg- 
ments are to be provisionally executed, notwithstanding and 
without prejudice to the right of appeal. Judgments relating 
to the appointment of tutors are among these. The rule is 


therefore discharged. 








STATE vs. JUDGE OF THE COMMERCIAL COURT. 
AN APPLICATION FOR A MANDAMUS. 


The sufficiency of the surety offered in a suspensive appeal, is left to the deter- 
mination of the Judge a quo, and he ought to be good and solvent. 

The party praying a suspensive appeal, must offer to the Judge a guo a good and 
sufficient surety within ten days; and if found insufficient the appeal is lost 
through the fault of the appellant, and the appellee may have his execution 
immediately. 


This case comes up on an application for a mandamus to 
55 VOL. XVII. 
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STATE 
v8. 
JUDGE OF THE 
COMMERCIAL 
COURT. 


CASES IN THE SUPREME COURT 


compel the Judge of the Commercial Court to allow a suspen- 
sive appeal in the case of Garretson vs. his creditors. 


The facts alleged for the Mandamus, are, that on the filing 
of atableau of distribution by the insolvent, who was his own 
syndic, N. Hoey made opposition and claimed to be a privi- 
ledged creditor in the sum of $1500 for rent due. His opposi- 
tion was sustained by a judgment of the court, and the syndic 
prayed for a suspensive appeal. Hoey took a rule to set aside 
the appeal on the insufficiency of the security offered, which 
was sustained. 

The syndic alleges that he offered additional and undoubted 
security, but the Judge refused to allow an appeal that is sus- 
pensive ; wherefore, he prays that a mandamus issue com- 
manding him to grant a suspensive appeal, as prayed for, on 
giving good security. 

The Judge showed for cause, that the security offered on 
granting the appeal was proved to be insufficient, and that ac- 
cording to the case in 13 La. Rep., 574, the suspensive appeal 
was gone, and the appellee entitled to take out execution. 


Preston, for the applicant, urged that a peremptory manda- 
mus issue. 


Simon, J. delivered the opinion of the court. 


A rule having been taken upon the Judge of the Commer- 
cial Court to show cause why a mandamus should not issue, 
ordering him to allow a suspensive appeal in the case of Gar- 
retson vs. his creditors, said Judge made the following return: 


‘‘That H. Garretson, as syndic of his own creditors, the 
29th of August, 1840, filed a provisional tableau of distribu- 
tion ; that an opposition thereto was filed by N. Hoey, a credi- 
tor, for rent to the amount of $1500; claiming a privilege over 
all other creditors on the property in the store, which was leas- 
ed to said Garretson.” 

‘That on the 28th November, 1840, a judgment was given 
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reforming the tableau, and according to the opponent the pri- Eastrnx Dus. 
vilege claimed by him; that on the 8th day of December, — larch, 1841. 
1840, said Garretson filed a petition, praying a suspensive ap- “ny. 
peal and offering Harris Lyons as security ; that on the 11th of 7U26® OF THE 


COMMERCIAL 
December, N. Hoey took a rule toshow cause why the appeal _— court. 


should not be set aside for the insufficiency of the security ; 
and the appellant not justifying his security the order was 
made accordingly. ‘This decision was made in accordance 
with the case of the State vs. Judge Buchanan; 13 La. Re- 


ports.” 
The proceedings had before the Commercial Judge on the 


rule to show cause, alluded to in his return, have not been laid The suffleien- 


before us, and we are therefore totally ignorant of the course ey of the surety 


which has been pursued below; but supposing it to be in our ee a : ae 
e de- 


power to determine on the sufficiency of the surety offered, ste a - 

i i i ice, the Judge a quo 
which, according to the 573d article of the Code of Practice, th es ot 
is left to the determination of the judge @ quo, and in the words be good and sol- 


of the article 575, ought to be good and solvent, we have not _ 
had any means of enquiring into the facts and of ascertaining 
the reasons which may have led the lower court to reject the 


security offered by the appellant. The party 
. , praying a sus- 
Whatever proceedings may have been had below, on the trial pensive appeal, 


of the opposition made by the appellee to the sufficiency of the — sige 


a 
surety named in the appeal bond, we must presume that the 20 ond wif 


inferior judge acted correctly ; and this case being exactly simi- within ten days; 
: B and if found in- 
lar to the one referred to by the judge of the Commercial Court sufficientthe ap- 


a) ae lis] ’ 
in his return, 18 La. Rep., 574; must be governed hy the rule he faut yop 


therein established, which is: that if the surety given be not ae pelle 


good and solvent, the appeal must be set aside, and the appellee — 


allowed to issue his execution. mediately. 
The rule is therefore discharged. 
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JACKSON, RID- 
DLE & CO. 
VS. 
WARWICK. 
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JACKSON, RIDDLE & CO. vs. WARWICK. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT: 


An attachment bond, for a sum exceeding by one half that claimed, must be, 
given, with one good and solvent surety, residing within the jurisdiction of the 
court, sufficient to answer for the amount of the obligation, before a writ 
of attachment can issue. 


If it appears the surety is not worth the full amount of the attachment bond 
although he may be tully able to answer for the amount of property actual. 
ly attached, the attachment will be set aside. 


This is an attachment case. Mrs. Ellen Kirkman made 
affidavit that she was the agent of the commercial firm of 
Jackson, Riddle & Co. who reside in Philadelphia, and are 
absent from this state ; that William Sydney Warwick late of 
London, but now temporarily in New-Orleans, is indebted to 
said firm in the sum of $196,272; that said sum is now due, 
and the defendant, Warwick, resides out of the state of Loui- 
siana. 


On this affidavit, bond was given for $300,000 by the 
plaintiff with Mrs. Ellen Kirkman and George A. Pynchon as 
sureties, and a writ of attachment issued accordingly. 


Petition was filed, garnishees cited and the case put ina 
regular train of proceeding : 


When the defendant took a rule on the plaintiffs to show 
cause why the attachment should not be set aside because of 
the insufficiency of the sureties for the amount of the attach- 
ment bond. 


On the trial of the rule, Mrs. Ellen Kirkman the principal 
surety, gave in a schedule or statement of her property and 
effects amounting to $297,000, without making any deduction 
for bad debts. The District Judge was however of opinion, 
as the security appeared ample for the amount of property 
seized, the attachment should be maintained, although the 
security was not sufficient to answer for the whole amount of 
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the bond. From judgment discharging the rule, the defen-Easrzrw Drs, 


March, 1841. 
dant appealed. elie 
JACKSON, BID- 


Anderson & Elwyn, for the plaintiffs. DLE * co., 


WARWICK, 


Grymes & Briggs, for the defendant. 


Bullard J. delivered the opinion of the court. 


This is an appeal from a judgment of the District Court 
discharging a rule to show cause, why the attachment issued 
in the case should not be set aside on two grounds: Ist. That 
the plaintiffs had failed to furnish good and solvent security on 
the attachment bond filed in the cause as the law requires: 2d. 
That the person acting as agent has no good and sufficient 
authority as such. 
The amount of the bond required by the order of the Judge, 
when directing the attachment to issue was three hundred 
thousand dollars; and it is denied that Mrs. Kirkman and 
George A. Pynchon, the sureties, are worth that amount, and 
consequently are not the good and solvent sureties required by 
our attachment laws. The court below considered that al- 
though the sureties were not strictly sufficient for the whole 
amount of the bond, yet as their suretyship was sufficient to 
cover the property actually attached which was only $100,000, 
the attachment ought to be maintained to that extent—which 
was ordered accordingly, and the defendant appealed. ‘i 
It has always been held by this court, that when resort is nae Me 
had to the extraordinary remedy by attachment, which com- } Sym cxeeed- 


ing by one half, 


mences by seizing the property of the debtor, all the pre-re- = — 
quisites of the law must be strictly complied with. The only with one ngood 
solvent 


inquiry therefore is, whether the bond in this case be such in enn residing 
amount and secured by solvent persons as the law requires. =o Pa 


Code of Practice, article 245, requires of the creditor to an- pee in 
nex to his petition his obligation in favor of the defendant for po amend of 

, ? F , ation, 
asum exceeding by one half that which he claims, with the before ated 
attachment can 


surety of one good and solvent person residing within the ju- issue, 
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Eastern Drs. risdiction of the court. The standard by which the amount of 
March, 1841. the bond is to be measured is the amount of the debt sworn 
JACKSON, RID- to, because it is to that amount the property of the debtor may 
DLE & c0., 
vs. be attached—a smaller bond can in no case be taken, and it is 
wanwic® only on giving such a bond that the writ can legally issue. 
But to what amount must the surety be solvent? This ques- 
tion is answered by article 3011, of the Louisiana Code, which 
declares that a debtor obliged to furnish security must offer a 
person able to contract, of property sufficient to answer for the 
amount of the obligation, and whose domicil is im the jurisdiction 
of the court where it is to be given. By the obligation must 
be meant the principal obligation, and the liability of the surety 
must be co-extensive therewith. By the bond now in question, 
there is no doubt the sureties obliged themselves for the full 
amount of the bond ; to the extent of the obligation of the prin- 
cipal, and the question is do they posssess sufficient property 
to make good that liability. The moment we lose sight of this 
standard we are without any whatever. If we were to adopt 
the reasoning of the district judge, it would make the amount 
and sufficiency of the bond, to depend not upon the debt de- 
manded, but upon the value of the effects, rights or credits 
which might be found by the sheriff, in executing the writ— 
and as it might make the obligation of the surety less extensive 
than that of the principal ; for the amount of the bond must be 
clearly that required by law. The judge without knowing be- 
forehand what property would be attached, could never ascer- 
tain before ordering the attachment to what amount solvent 
Pdi em security should be required. 
worth the full The argument drawn from the practice of justification of 


amount of the at- 


ay mes » bail at common law, has but little weight with us, because in 

altho’ 

may be fully relation to attachment bonds they are required to be for a par- 
le to answer 

ir the anni ticular amount, and solvent sureties as a condition precedent to 


a agg a aached, j the issuing of the attachment, whereas the case is wholly 
ee vatachmen different with bail in cases of arrest on mesne process. 
We concur with the court in its conclusion, upon the matter 
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of fact, that the security is not sufficient for the full amount Easter Drs: 
of the bond, but we think it must be treated as null and that ee 
the attachment must be set aside, whether a suit may hereafter *4*#0UB ¥F 4t 
be maintained upon it against the sureties by the defendant, by DUNCAN'S CURA 
whom it has been reported as insufficient as is apprehended by 
his counsel, cannot be inquired into at this time. It will be 
f time to investigate that question when the proper parties are 
before us. 
The second ground, to wit: that the agent had not any au- 
thority to act, appears to have been abandoned. 
There appears to have been a personal service of citation on 
the defendant as in ordinary cases, and consequently, the case 
must be remanded for further proceedings. 


It is, therefore, adjudged and decreed, that the judgment of 
the district court, be reversed, that the rule to show cause 
| why the attachment should not be set aside be made absolute, 
and that the case be remanded for further proceedings accord- 
to law, the plaintiffs and appellees paying the costs of this 
appeal, e 





BARBOUR ET AL., vs DUNCAN’S CURATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OP JEFFERSON. 


There is no privilege allowed by law in favor of daily or monthly laborers em- 
ployed in a saw mill. 

Lessors have the highest order of privileges expressly given, by taking or seizing 
the moveable effects of the lessee found on the property leased. 


In this case the curator of the vacant estate of Arthur Dun- 
can, deceased, presented his account of the administration of 
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Eastern Dis. Said estate, representing that he had fully administered it, and 

ye cieantlescadl that there were not funds sufficient to pay the ordinary debts of 

ates *T 4U the succession, after allowing the privileged demands against 

aoe wine it. He prayed that his account be homologated and that he be 
ordered to pay the claims against the succession according to 
his statement and classification. 

The plaintiff in opposition, L. C. Barbour, and several other 
claimants made opposition charging the curator with not having 
accounted forall the money collected ; that the account is false 
and untrue, and he opposes each and every item therein. He 
further states he is a judgment creditor of said succession, and 
claims to be paid by preference. 

John Dunsmore, Andrew M‘Cready, Wm. Haines, and D. 
M‘Innis severally filed oppositions to the same effect as that of 
Barbour and set up privileged demands, being for wages and 
labor performed in and about a saw mill carried on by the de- 
ceased. 

The Judge of Probates arranged and fixed the rank of all 
the claims, supported by evidence. He placed the funeral ex- 
penses first ; law charges, &c,, second; the opponent’s claims 
for wages, &c., in the third privileged class, and the rent or 
lease of asaw mill in the fourth, &c.; disregarding many items 
set down by the curator as not proved; and finally he was or- 
dered to pay several claims which he had not accounted for in 
his account. The curator appealed. 


Wills, for the appellees, prayed the affirmance of the judg- 
ment. 


Roselius §& M‘Carty, for the appellant, insisted that there 
was error. That the privilege of the landlord was superior to 
that of the workmen ; La. Code, 3225. 

2. The judgment is erroneous in allowing a privilege to the 
workmen over the landlord, &c. 


Garland, J. delivered the opinion of the court. 
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The curator of the vacant succession of Arthur Duncan, Eastenw Dis. 


presented his petition to the Court of Probates stating he 


March, 1841. 








had administered all the effects, with a statement of the amount — aL. 
of the estate, from which, he says, ‘ it will appear there are DUNCAN'S CURA- 


not assets sufficient to pay the ordinary claims against the suc- 
cession,” wherefore he prays ‘ to be allowed to pay the debts 
in conformity with the order of distribution annexed,” which 
he asks may be approved and homologated. To this petition 
is annexed a statement of debts, which he says have a privi- 
lege on the price of all the property, which was exclusively 
moveable, with the exception of a lease on a saw mill ; there is 
also a list of ordinary debts. The usual notice was given and 
several opposing creditors appeared, all having claims of the 
same character. Their oppositions are all in nearly the same 
terms, and allege: 
1. They are not placed on the tableau as creditors. 


2. That the account or statement of the curator is false and 
untrue, particularly in the claim for rent of a saw mill. 


3. That the curator has collected divers sums of money, and 
particularly the sum of $200 from Theodore Meeks, of which 
he has rendered no account. 

4. That the property composing the succession has not been 
sold. 

The opponents all pray that they may be put on the list of 
creditors with a privilege, that the claim for rent of the saw mill 
be rejected, or if allowed, that their claims be preferred to it, 
that Bach be compelled to account for all the money he has 
received and do every thing else necessary to a just and speedy 
settlement of the succession. 

Each of the opponents produced in support of his claim a 
judgment in the Probate Court against the curator. That of 
D. M‘Innes is “‘ for services rendered at the saw mill as a saw- 
| yer.” L.C. Barbour’s claim is ‘for services rendered at the 
saw mill as a fireman.” M‘Cready’s claim is for ‘ work done 

56 VOL. XVII 
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Eusters Drs. at the saw mill.”’ Haines’ is for ‘‘ work in the saw mill,” and 


March, 1841. 


and Dunsmore’s is for *‘ services rendered at the saw mill,” 


1S. 
DUNCAN’s CURA- lowed. 
TOR, 





In support of the claim for rent a notarial act is filed, dated 
July 15th, 1836, by which Bach, W. L. Hodge and M. Gor. 
don, Jr., lease to Duncan for three years, the saw mill, lot, &, 
in the faubourg Delassize, at an annual rent of $2500, paya- 
ble semi-annually ; the sum of $500 to be deducted from the 
first payment for improvements and repairs. Bach, for him- 
self and co-lessors, claims an installment on the rent, less the 
sum of $500, and puts down the claim on his list of debts as 
one for $750 with a privilege, after the funeral expenses and 
law charges. Duncan died on the 2d of December, 1836, the 
curator was appointed on the 2d of January, 1837, and the 
seals were removed and inventory made on the 6th of Febru- 
ary following. 

Upon this evidence the parties went to trial in the inferior 
court, and the judge allowed the amount of the claim for rent, 
he ordered the opponents to be placed on the list of creditors 
for the amount of their respective claims, and ordered the cu- 
rator to add to the mass of the succession certain sums by him 
collected and not accounted for, but to what amount neither the 
record or judgment informs us. In settling the order of privi- 
leges, the court preferred the claims of the opponents, under 
the name of “ wages of the hands,” to the claim for rent. From 
this judgment the curator appealed. 


Many of the questions which the opponents seemed desirous 
of raising, were not noticed in the court below and have not 
been alluded to here. The opponents presented prematurely 
several points that cannot be examined until the curator pre- 
sents his final account, the amount of the funds received by 
him, and his management of the affairs of the succession will 
then be investigated and he made responsible for the manner 








— 
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of his administration. The object of the present proceeding Eastzaw Dts, 
is to ascertain the names of the creditors, the amount of their March, Ute 

debts, to settle their rank and privileges, and obtain the order BARBOUR ET ALe 
of the court to pay the debts that shall be admitted as due or puncan’scuma- 
owing, all other questions are reserved, until the final account - 


shall be presented. 





The Probate Court is correct in its allowance and classifica- 
tion of the funeral and law charges; we think the claims of 
the opponents are fully sustained by the evidence, as is also the 
claim for rent, and the parties are properly placed on the list as 
creditors, but we think the judge erred in allowing the oppo- 
nents a privilege of a higher order than that of the lessors of 
the saw mill, and further in allowing them any privilege at 
all. The counsel for the opponents has not in the argument 
referred us to any law which gives his clients a privilege on 
the mass of the estate or any particular portion of it, and we ‘There is no 
have looked in vain for any such provision in our Code, which Privilege allow- 


ed by law in fa- 


at article 3152 says, privileges are only to be allowed when vor = —- 
expressly granted. There are no privileges by implication or conemphs loved in 


construction, and we cannot find any granted to laborers em-"~” ™ 
ployed in a saw mill at Jaily or monthly wages. In favor of oan 
lessors, privileges of the highest order are expressly given. — privileges 


expressly given 
The article 2675 of the Code says, ‘‘lessors have for the pay- by taking or 


seizin th 
ment of rent, a right of pledge on the moveable effects of the movea le effects 
the lessee 


lessee found on the property leased. Article 3185 says the gf Seal os. on 
rights of the lessor are of a higher nature than a mere privi- Property leased. 
lege. He may take the thing itself and keep it until he is 

paid, whilst other creditors can only enforce their claims upon 

the price. The article 3225 ranks the privilege of the lessor 

before the expenses of the last illness, and does not leave a 

doubt in this case as to the priority of the claim for rent over 

those of the opponents. 


Bach, the curator of the estate, with his petition presented 
an account or list of debts owing to himself, amounting to 
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Eastern Drs. $2082 54, with a view of having them recognized as debts 
against the succession; their justice was directly put at issue 


Bannoun ET 4l-'by the opponents, he has offered no evidence to establish them, | 
DUNCAN’s cURA- the court seems to have disregarded them, and we think pro- 
TOR. 


March, 1841. 


perly. It does not appear there are any other creditors ; it is 
therefore easy to classify those before us and direct payment to 
them. 

The judgment of the Probate Court is therefore annulled 


and reversed so far as it grants a privilege to any of the oppo- 
nents ; the tableau is to be so amended, and the curator will 


pay: 
Ist. The funeral expenses. 





2d. The law charges, including all the expenses of settling 
the succession. 

3d. The claim for rent, amounting to seven hundred and. 
fifty dollars. . ] 

The balance of the funds which shall be found belonging 
to the succession, to be paid to the opponents as chirogra- 
phic creditors, to be taken pro rata, if there shall not be a suf- 
ficient amount remaining to pay them all. It is further or- 
dered, the costs of this appeal shall be paid by the opponents, 
those in the Court of Probates by the curator out of the funds 
belonging to the succession. 
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THERIOT vs. CHAUDOIR ET‘ AL. Eastern Dis. 
March, 1841. 
APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF AS- 
THERIOT 
SUMPTION, THE JUDGE OF THE FOURTH PRESIDING. 08. 
CHAUDOIR ET AL 


A sale of plaintiff’s pretensions to a tract of land, the title to which was in the 
United States, but both parties being ignorant that it had been comprized with- 
in the “live oak reservations,” and was not liable to entry, is an error in the 
motive sufficient to rescind the sale. 

Where the price is stipulated in a saie is large, and it is even doubtful as to 
error in the motive, the court will incline in favor of a party striving to avoid 
loss, against one secking to obtain gain. 


This isan action against the makers of a promissory note, 
given in part of the price of plaintiff’s pretensions to 2 sections 
of public land. The defendants admitted their signatures, but 
averred they owed nothing as the note sued on was given in 
error and without consideration. They further aver, that for 
the price of $2700, they purchased the plaintiff’s pretensions 
to a certain tract or quantity of land, and that he sold and they 
intended to purchase a right to sections 21 and 22, in town- 
ship 14, range 13, East on the West side of Lake Verret. It 
has since been shown that the plaintiff had in fact no right, 
title or interest, or pretensions, to said land ; that it belonged to 
the government of the United States, and at the time of this 
sale was reserved for the live oak growing thereon, to be used 
for naval purposes ; and there was no pre-emption law then in 
existence under which it could be entered, nor was it ever sub- 
ject or liable to entry. The defendants further show that they 
gave five notes for the price, payable at different times; one of 
which they had paid ; the second was sued on, and the remain- 
ing three are yet in the possession of the plaintiff. They pray 
that his demand be rejected ; the sale rescinded, and that the 
money paid and notes given be all refunded and returned to 
them. 

Upon these pleadings and issues, the cause was tried. 

The evidence showed that both parties knew the land in 
question was public and belonged to the United States, but 
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Eastznn Dis. they both acted under the belief that it could be purchased at 
S4l. the government price. On making application at the land 


office the purchasers were informed these two sections with a 


CHAUDOTR ET AL quantity of other public land was reserved by the President 


of the United States, for naval purposes in preserving the live 
oak forest growing thereon, and was entirely exempted from 
purchase, sale or occupation by individuals. Both parties ap- 
pear to have been ignorant of the “live oak reservation.” 
They have agreed to reserve the value of the plaintiffs im- 
provements, stock, &c., which had been sold with the land, 
until the question of rescission of the sale was determined. 

The district judge rendered judgment rescinding the sale, 
and decreeing a return of the notes and refunding the amount 
paid. The plaintiff appealed. 


Miles Taylor, for the plaintiff. 
Isley and Nicholls, for defendants. 
Morphy, J. delivered the opinion of the court. 


This is an appeal from a judgment avoiding and setting aside 
a sale on the ground of error in the motive which induced the 
purchase. The plaintiff, sold, conveyed and set over to de- 
fendants all his pretensions to a certain tract of land lying and 
being in the parish of Assumption. At the time of the sale 
both parties knew that the title to the land was in the United 
States; but both were ignorant that it had been long before 
comprized within the live oak reservations, and could not be 
bought from government. The defendants who resist the 
payment of the price, say that the expectation of being able one 
day to buy this land from the United States was the motive 
which to the knowledge of plaintiff, influenced their will and 
determined them to enter into this contract; that they were led 
by plaintiff to believe that he had that sort of possession which 
from time to time Congress has approved of as entitling the 


possessor to a preference in a purchase from the United 
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States; and that it was only after the purchase that they dis- Easrzaw Dus. 
covered the fact that this land would probably never be offered — sone, 
for sale; being reserved and set apart for naval purposes. It — 
is contended on the part of the plaintiff, that he did not sell or caavpom erat 
pretend to sell the land, or any title to it, but only his preten- 
sions such as they were ; that he had the peaceful possession 
and enjoyment of this land and of the improvements he had 
made on it and was entitled to be maintained therein against 
all the world except only the United States; that he sold this 
possession and enjoyment and the hope that the United States 
would permit itto be continued. The term pretensions employ- 
ed in the deed of sale might well be considered as embracing 

j : — A sale of 
only the mere use or enjoyment which the plaintiff had of the plaintiff’s pre- 
land and the chance of its continuance without interruption : (7°, ‘°* 


tract of land, 


this could surely have been the object of a sale; La. Code, > ae = = 


1879 —2424—2426. But the testimony shows, we think, what Al Be 
9 10 
the parties themselves actually understand by the expression, parties _ bein 


‘ t that it 
pretensions to the land. Before the bargain was made, they a tome aes 


were heard conversing together about the sale and more par- the live’ os 

ticularly about the means by which the land could be purchased reservations,” 
and was not 

from the United States, and shortly after, the defendants ex- liable to entry, 


A ° e ° ” ~ 1s an error in 
pressed the wish of making immediate application for the pur- the motive suf- 


chase of the land and gave the numbers of the sections, town- rg 
ships, range, &c., to a person to take the necessary steps. 
From this conversation between the parties it is clear that the 
pretensions intended to be conveyed were those which plain- 
tiff’s possession was supposed to entitle him to in preference to 
other persons in a purchase from the United States, but both 
parties were then ignorant that the land had been by the pro- 
per authorities and under a law of Congress selected and set a 
part to secure the live oak growing on it for naval uses: had 
the purchasers been aware of that appropriation which pre- 
cluded them, in the event of a passage of a pre-emption law, 
from availing themselves of its provisions, it may well be pre- 
sumed that they would not have purchased: although there 
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Eastern Dus, was not at the time of the sale an existing law in favor of ac- 
March, 1841- tual settlers, yet it was a matter of general expectation, sub- 


mpoxaLy — sequently realized by the action of Congress, that one would 
ausrrt. be shortly passed and these defendants sought to acquire a 


settlement which such a law would protect. This law was pass- 
ed, but defendants could not enter the land because, by reason 
of its reservation, the plaintiff had not acquired to it those pre- 
tensions which were intended to be transferred to defendant; 
the motive that induced the purchase was made known to the 
plaintiff, who himself, was in error as well as defendant, as to 


Pager Pen: the right to the land supposed to exist in him and which 
Ina sale islarge, formed the true consideration of this contract, La. Code, arts. 


and it is even . ; 
doubtful as to1819—1820. But even were this case doubtful with us, we 


in th ‘ : . 
oe ll the Would come to the same conclusion. The price stipulated for 


— vin onupthe plaintiff’s pretensions was a large one, and in a case of 


a party striving doubt would incline in favor of a party striving to avoid a 
to avoid loss, 


against one loss against one seeking to obiain a gain. 
seeking to ob- 


tai ie . . . . 
— It is, therefore, ordered, that the judgment of the district 


court, be affirmed, with costs. 


M:DONALD vs. AUBERT. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF LAPOURCHE 


INTERIOR, THE JUDGE THEREOF PRESIDING. 


A promise to sell, when the thing sold and the price of it are agreed on, is 
so far a sale that it gives to either party a right to claim rectd via, the delivery 
of the thing or payment of the price; but the promise does not place the 
thing at the risk of the promissee, or transfer to him the ownership or do- 
minion of it. 


This case commenced by an order of seizure and sale ; for 
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the payment of $3,864; being the balance of a note given by Eastznw Dus. 
the defendant in part payment of a sugar plantation, having 8 eke: 
arpents front, on the bayou Lafourche with the depth of 80, — 
end 21 slaves. AUBERT. 
The defendant opposed the order of seizure and obtained an 
injunction prohibiting the sheriff from proceeding any further, 
on account of various incumbrances and mortgages existing on 
the land and slaves sold, which he specifies. He expressly 
avers, that the plaintiff bound himself to make him a clear and 
unincumbered title to the premises, but that he has failed; and 
that he also concealed several mortgages existing at the time of 
sale. He prays that the plaintiff may he required to erase and 
cancel all the existing mortgages and incumbrances; and that 
in the meantime he give security and pay him 1000 dollars, 
for his trouble, vexation and expense. 
The particular facts on which the case turns are fully stated 
in the opinion of the court. | 
The district judge perpetuated the injunction and the plain- 
tiff appealed. 


Beatty, for the plaintiff and appellant. 
B. G. Thibodeaux, for defendant. 
Morphy, J. delivered the opinion of the court. 


The plaintiff sued out an order of seizure and sale, for part 
of the price of a plantation and slaves sold, to the defendant. 
The proceedings were enjoined on the latter on the ground 
that there were defects in his title and incumbrances on the 
property which give rise to a just and reasonable fear on his 
part of being disquieted in his possession by an action of mort- 
gage or of revendication. There was below a verdict for the 
defendant, whereupon a judgment was rendered making the 
injunction perpetual. The plaintiff appealed. 


On the Ist of April, 18365, Benedict & Stanfield the imme- 


diate vendors of plaintiff, purchased two arpents out of the 
57 = VOL. «XVII. 
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Eastern Dis. eight sold by them to plaintiff, and by him to defendant, from 


March, 1841. 


M‘*DONALD 
v8. 
AUBERT. 


Estival Baudoin, for the sum of $3250. Previous to this sale, 
to wit: on the 19th of February, preceding, the said Estiva] 
Baudoin, jointly with Sylvain Baudoin and Jean Baudoin, had 
entered into an agreement with Benedict and Stanfield, by 
which they had promised and bound themselves to sell and 
make over to them within a delay not exceeding thirty days, 
their three adjoining plantations, measuring together eight 
arpents front to the bayou Lafourche; the promissees obliga- 
ted themselves to purchase the three tracts, for $13,000, to 
be paid cash down at the passing of the sale to them; and as 
an earnest they paid a thousand dollars, which sum, it was 
agreed, should be forfeited, if they did not comply with their 
promise to purchase and to pay within thirty days from the 
date of the agreement. The wife of Estival Baudoin, died on 
the 23d of March, following, leaving several heirs; the two 
arpents subsequently sold by him to Benedict and Stanfield, 
are proved to have been acquired during his marriage with 
the deceased. 


Under these facts the defect complained of in plaintiff’s 
title, is that the sale of these two arpents by Estival Baudoin 
after the death of his wife, conveyed only his undivided half of 
the property which had belonged to the community, and that 
the rights of her heirs to the other half have never been legally 
directed. 


It is contended on the part of the appellant, that under 
articles 2437 and 2438 of our Code, the promise to sell 
amounted to a real sale, to which a resolutory condition was 
attached by the joining of an earnest, but that the parties not 
having taken advantage of this condition, the sale became ab- 
solute, and that its validity cannot be affected by the subse- 
quent death of the vendor’s wife. 


We cannot concur in this view of the agreement entered into 
by these parties on the 19th of February, 1835. We un- 
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derstand article 2437, to mean that a promise to sell, when the Easterw Drs, 
; i : March, 1841. 

thing to be sold and the price of it are agreed upon, is so far — 

a sale that it gives to either party a right to claim rectd vid, — 

the delivery of the thing or payment of the price; but sucha vsEnr. 


promise does not place the thing at the risk of the promissee, iA promise to 

nor does it transfer to him the ownership or dominion of it. If thing = = 
. . ° t . . 

by consent of both parties a promise to sell is cancelled, such are tgren pt 

an agreement could not be viewed as a retrocession of the — Paget 

, ives to 

property ; and third persons having a general mortgage re- either party a 
: . F s : right to i 

corded against the promissee would have acquired no right aa “a - 

or lien on the same, because it never belonged to their thing or pase 
“i : ment of f¢ 

debtor. Troplong Vente Ist Vol. No. 130. Pothier Vente, ol 


No. 481. Toullier 9 Vol., No. 163. In this case, the pro-promise does 
not place the 


mise to sell is made in terms and under conditions which ex- thing at the risk 
clude all idea of an actual sale. It was to be executed at eae a 
future day and within a given time, and an earnest was paid ship ~ pm 
by the promisees: Each party had the right of receding from ion of it. 
the agreement, the promisees by losing the earnest money, the 
other party by returning the double of its amount, La. Code, 
art. 2438. But besides the promissors intended to be bound 
by this agreement, only during thirty days; neither party 
having called for its execution within that time, it became null 
and void, Troplong Vente, Ist Vol., No. 134. Pothier Vente, 
No. 480. Far from transferring the property to Benedict & 
Stanfield, this promise could not even have been enforced 
against Estival Baudoin as an absolute obligation to sell, be- 
cause although an aggregate amount of $13,000 stipulated for 
the eight arpents, no separate price was fixed or agreed to for 
the two arpents which were his individual property; he was 
divested of his ownership then only by the sale of the first of 
April, after the death of his wife; the interest of his children 
he could not and did not convey by that act; the defendant 
Aubert is therefore entitled to be secured against eviction on 
account of their rights. 
As to the incumbrances on the land, they were all made 
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Eastern Dis. known to defendant, except a judgment recorded in favor of 


March, 1841. 


DOUGHERTY 
ET AL. 


D8 
CRUMBAUGH. 





one Eaggleston, for $247, which was not disclosed at the time, 
of the sale, having been overlooked by the parish judge, who 
drew up the conveyance to defendant. The evidence renders 
it probable that this judgment has been satisfied, but is not 
such however, as should preclude defendant’s right to require 
security against this mortgage. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the district court be so amended, that the injunc- 
tion sued out by defendant, instead of being perpetual, be 
maintained until plaintiff shall give security in the sum of 
$1900, according to article 2535, of the Louisiana Code, the 
defendant and appellee paying the costs of this appeal, 


a a ne ere nee 


DOUGHERTY ET AL., vs. CRUMBAUGH. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT: 


A party having obtained judgment on a note in another State, cannot sue on the 
note, or on an account made up from the judgment and costs. He must sue on 
the record of the judgment, not on a parol acknowledgment of its correctness 
and amount. 


This is an action first instituted on a promissory note of the 
defendant, and on oyer craved, an amended petition was filed 
stating that the note was in Missouri, where judgment had been 
obtained on it; and that the defendant had made a written 
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acknowledgment of the amount of said judgment, interest and Easter Dis. 
costs, which was annexed, and for which he prayed judg- March, 1841. 


DOUGHERTY 
ment. a ree 
The defendant apposed the plea of res judicata; and averred ona 


that the note and debt were merged in the judgment rendered 
in Missouri. ¢ 
On these pleadings and issues the case was submitted to the 
District Court. 
The defendant objected to the account sued on being offer- 
ed in evidence, which was overruled and the account admitted. 
Judgment was rendered in favor of the plaintiffs, and the de- 


fendant appealed. 





Vason, for the plaintiffs. 


Rozier, for defendant. 


Martin, J. delivered the opinion of the court. 


The plaintiffs instituted suit on a promissory note of the de- 
fendant. The latter craved oyer, and afterwards a supple- 
mental petition was filed wherein the plaintiffs state that the 
note had been sent to the State of Missouri for collection and 
judgment obtained thereon there; and the note being on the 
files of the court, could not be withdrawn and oyer given of it. 
A second supplemental petition is now filed stating that the 
defendant had made a written acknowledgment of the amount 
of the note, interest and costs, according to the judgment ren- 
dered thereon in Missouri. 
| The defendant pleaded res judicata, the judgment obtained 
(| in the State of Missouri, in which the plaintiffs’ debt on the 
FP note was merged and extinguished. The plaintiffs’ had judg- 

ment and the defendant appealed. 

It appears to us the District Court erred. Whatever may 
be the practice in the common law States, an action cannot be 
supported here on a judgment obtained in this State, nor 

even execution sought in any other court than that in which 
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Easterns Drs. judgment was rendered; Canal Bank et al., vs. Copeland, 12 
March, 841. 7 9 Reports, 34. It is otherwise as to judgments obtained ia 


STEPHENSON’S aq sister State or foreign country; for as to them i 
ADMINISTRATOR r g y3 em it becomes 


vs. often necessary to institute suit in order to arrest the person of 
ADDISON ET AL. a ° 
the defendant, &c. The plaintiffs might, therefore, have 
A having : . R i 
Bn ee j pr brought suit on the record of the judgment rendered in Mis. 


ment on a note souri, ‘but not ona parol acknowledgment of it by the defen- 
in another State, 

cannot sue on dant. 

the note or - an 

account made up . : ; 
from the judg- 1t 1s therefore ordered, adjudged and decreed that the judg- 
teen ment of the District Court be annulled, avoided and reversed; 
a and that there be judgment for the defendant as in case of 
udgment, n ; aie ; 

spared acknow- hon-suit; the plaintiffs and appellees paying costs in both 
ledgment of its 

correctness and Courts. 

amount. 





STEPHENSON’S ADSIINISTRATOR vs. ADDISON ET AL. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, FOR THE PARISH OF S®. HELENA, 


THE JUDGE THEREOF PRBSIDING. 


Where the purchaser of a slave at Probate sale, remains in the undisturbed pos- 
session, and has paid part of the price, it will be considered a ratification of 
the sale and he cannot resist payment of the balance. 


If a sale becomes valid by ratification of the purchaser, and the seller seeks pay- 
ment there can be no danger of eviction when no third party makes any claim. 


This is an action by the administrator of one Presly L. Ste- 
phenson’s estate to recover the amount of a note given in part 
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of the price of a slave sold at Probate sale and purchased by Easrenx _ Dis. 


the defendant, Addison. 

The defendant and his surety pleaded the general issue, and 
averred that the sale was illegal and conferred no title on the 
purchaser ; and refer to the case of Morris et.al. vs. Kemp, 14 
La. Reports, 251, in support of the averment; that the sale 
being illegal they are in danger of eviction, and entitled to se- 
curity before payment is demanded. They pray, however, 
for a rescission of the sale with the return of so much of the 
price as they have paid and of their notes for the balance. 


The District Judge was of opinion that all the formalities of 
law relating to the sale of property in which minors are inte- 
rested had not been observed, but as the suit was brought to 
enforce the sale by the legal representative of the minor, alone 
interested, that the defendants could not complain; especially 
when it was shown the purchaser was in possession and no 
danger of eviction from any other quarter. 


There was judgment for the plaintiff and the defendants ap- 
pealed. 


Sheafe, for the plaintiff and appellee. 
Lawson & Baylies, for the defendants. 


Bullard, J. delivered the opinion of the court. 


This is an action brought by the administrator of the estate 
of one Stephenson to recover the price of a slave sold at the 
Probate sale of the estate. Judgment was rendered against 
the purchaser and his surety, and they appealed. The appel- 
lants make two points to this court: Ist. That the sale of the 
slave was a nullity and conveyed no right, as was decided by 
this court in the case of Morris et al. vs. Kemp, 14 La. Rep., 
251. And 2d. That if the court should sustain the sale and 
enforce the obligation of the defendants, yet they are entitled 
to security against eviction. 


March, 1841. 


STEPHENSON’S 
ADMINISTRATOR 


ADDISON ET AL, 
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Eastern Drs, I. The report of the case relied upon shows that the pur- 
March, 184. chaser of a tract of land, at the same Probate sale obtained a 


STEPHENSON’s monition under the act of 1834, and thatthe tutor of the minor 
ADMINISTRATOR e oe ° 
Ds. heir of Stephenson made opposition on the ground of radical 


AppIsox Et 4™ nullities in the proceedings, which led to the sale, and that 


Pi od of ¢ the land did not sell for its appraised value. Upon appeal to 


slave at Probate this court the opposition was sustained and the sale of the land 
sale, remains in 
the undisturbed cancelled. But the sale of the slave purchased by the defen- 


. d . ® 
s paid part of dant was not questioned in that case. The purchaser appears 


bg wor to be in the undisturbed possession of him, and as this suit is 


—, . of brought by the legal representative of the estate to recover the 
cannot resist price, we concur with the judge of the district in opinion 


t of th : eee 
none that it amounts to a ratification of the sale. 


Ifa sale be- II. Our opinion upon this second point is but a corollary 


a by from that first expressed, for if the sale be rendered valid by 


the Pegg ratification and the payment of the price, there is no danger 
and the seller omen 

seeks payment of eviction on the part of the estate of Stephenson, and none 
there can be no. 

danger of evic- 18 Shown or even pretended from any other quarter. 

=, when no 

i rty : sale : 
makes Pay The judgment of the District Court is therefore affirmed 


ae with costs. 
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L. & T. F. SHEWELL vs. RAGUET. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The evidence of a fact, happening in a different country from that of the lex loci 


contractus, must be tested by the rules of evidence in this state, where the 


remedy is sought. 

So, the testimony of one witness, that a debt, contracted in the state of Pennsyl- 
vania, exceeding 500 dollars in amount, was acknowledged by the debtor, in 
his presence, in Texas, is insufficient without some corroborating circum- 
stance, to make proof of and establish the demand in a court of Louisiana. 


The pleas of prescription; and of a discharge, under a protestation that the debt 
was never due, do not amount to a waiver of the plea of the general issue. 


This is an action instituted in April, 1837, on an account of 
the defendant, contracted in Philadelphia, in August, 1832, 
amounting to $2767,80, with interest to first October, 1835, 
for goods and merchandize sold and delivered to him by the 
plaintiffs. 

The defendant pleaded a general denial, and prescription. 
He further averred, that in December, in 1832, in the state of 
Ohio where he then resided, he was discharged from all his 
debts by a court of competent jurisdiction, according to the 
laws of Ohio ; that the plaintiffs were made parties to said pro- 
ceeding and are bound by it. 

Upon these pleadings and issues, the cause was tried. 


J. Hise, Esq., witness for plaintiffs, states that the account 
sued on was put into his hands in 1836, when going to Texas, 
to present and collect. That he met the defendant soon after 
in Nacogdoches, and presented the account, which he ac- 
knowledged to be correct, and gave him a horse on account of it, 
that he afterwards sold for $100. The defendant did not hesi- 
tate to acknowledge the correctness of the account sued on. 

The district judge was of opinion that the plea of the gene- 
ral issue was waived by the pleas of prescription and a dis- 
charge under the insolvent laws of Ohio, which he considered 
special pleas; that the proof was sufficient under these cir- 
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Eastern Drs.cumstances to establish plaintiff's demand. There was judg- 


see, ment accordingly, and the defendant appealed. 
L, & T. F, SHEW- 
— Chinn, for plaintiff. 
RAGUET. 


Preston, contra. 


Martin, J. delivered the opinion of the court. 


The defendant is sued on an account for goods and mer- 
chandize sold and delivered to him in the state of Pennsylva- 
nia; he being at the time a resident of the state of Ohio. He 
pleaded the general issue; prescription and a discharge from 
his debts under the insolvent laws of Ohio; and he is appellant 
from a judgment against him. 


There has been no proof of the account administered, ex- 

The evidence CPt the testimony of one witness, who deposes that being em- 
of a fact, hap- nloyed to collect this debt, he presented the account to the de- 
pening in a dif- , : 
ferent country fendant in Texas and was answered that it was correct and he 
from that of the : 
lex loci contrac- received a horse valued at one hundred dollars in part payment. 
tus, must be 


tested by the : 
Wiles of) evi. Lhe counsel for the appellees contends that the debt is suffi- 


dence in thiscjently proved by one witness without any corroborating cir- 
State, where the yP y y _ ses 


remedy is cumstances, because such proof sufficies in the state of Penn- 
t. ; 
— sylvania, where the debt was contracted; the laws of that 
So, the testi- 7 thi Neat tia canal , ; 
at wa State in this respect being in evidence ; that if any corrobora- 


witness, that ating circumstance is required, it results from the pleas of 

debt, contracted ee ‘ : 

in the State of prescription and discharge, and indeed that these pleas are a 

Pennsylvania, : : 

onsen 300 Waiver of the general issue. 

dollars in , , 

amount, was We are not ready to say that if the res gesta in Pennsylva- 

ag ge oe nia, was proved by a witness present at the time of the con- 

= ie peeemor> tract, such proof would not suffice. But we have before us 
? 


sufficient with- evidence of a fact, which happened in the Republic of Texas, 
out some corro- 


borating cir-long after the contract. The case is not before us on evidence 
cumstance, to : : 

make proof of procured at the time the contract was made, according to the 
= Psy lex loci contractus. It must therefore be tested according to 


acourtof La. the rules of evidence in this State. According to these there 
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must be some corroborating circumstance to support the testi- Easrzaw Drs, 
mony of the witness. La. Code, 2257. March, 1008, 
We do not discover any corroborating circumstance in the 7#°S. SHEWELL 
plea of prescription ; which is, that the suit was not brought RAGUET: 
in due time. The discharge pleaded in this case is under a The _ pleas 


e f s . ‘ 
strong protestation, that the debt was never due, and the plea bo er ee 
is not inconsistent with the non-existence of the debt. Neither pone = 
of these pleas is a waiver of that of the general issue. that the debt 


was never due, 


It is, therefore, ordered, adjudged and decreed, that the do not amount 
‘ esicell 7 to a waiver of 
judgment of the district court, be annulled, avoided and re- the plea of the 


versed, and that there be a judgment of non-suit against the general issue, 


plaintiffs, with costs in both courts. 








THOMAS SHEWELL vs. RAGUET. 
APPEAL FROM THE COURT OF THE EIRST DISTRICT. 


In anaction of debt on an account the pleas of prescription, and discharge under 
the insolvent laws of another State, do not amount to a waiver of the plea of 
the general issue. 


This is an action on a merchant’s account, contracted in 
Philadelphia, in 1832, amounting to $1613, with interest add- 
ed to October 8d, 1835. The defendant pleaded the general 
issue ; and also prescription and a discharge under the insol- 
vent laws of Ohio before the account became due. 

A witness declared, that he presented this account to the 
defendant, in Texas, in 1836, who acknowledged that it was 
correct, and he would settle it. 
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Eastern Dis. On this evidence there was judgment for the plaintiff, and 


March, 1841-_ the defendant appealed. 


THOS: SHEWELB 


oanuane: Chinn, for plaintiff. 


Preston, contra. 


Martin, J. delivered the opinion of the court. é 


The defendant is sued on an open account, for goods and 
merchandize sold and delivered to him in the state of ‘Pennsyl- 
eee vania; he being at the time a resident of the state of Ohio, 


of debt, on an He pleaded the general issue, prescription and a discharge un- 


t e : . ’ 
shen of pre-der the insolvent laws of Ohio. There was a judgment 


yom = x against him, and he appealed. 


t ‘ , , 
all Bornes The facts and circumstances of this case are precisely the 
— do not same as those of the case of L. & T. F. Shewell against the 


waiver of the present defendant, just decided; and the judgment must be 
plea of the gen- ’ . . 
eral issue. the same in this, as was rendered in that case. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the district court, be annulled, avoided and re- 
versed, and a judgment of non-suit entered against the plain- 
tiff, with costs in both courts. 
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> 
BOATNER vs WALKER ET AL. Eastern Dis. 
March, 1841. 
T OF THE THIRD DISTRICT, FOR THE PARISH OF East = ———— 
APPEAL FROM THE COUR a al 
FELICIANA, THE JUDGE THEREOF PRESIDING. 08. 
‘ WALKER ET AL. 


An affidavit, stating that all the material allegations in the foregoing petition 
are just and true, and that the facts are such as in the opinion of the affiant 
authorise the issuing of an injunction, is insufficient to support the injunction. 

The materiality of facts and their sufficiency to sustain an injunction, are matters 
of law, which must be decided on by the court. 


This is an injunction case. The plaintiff alleges, that he is 
the owner of a certain judgment and 12 months bond taken 
under it, in the name of Charles Gardiner against Millican and 
others, on which execution has issued at the instance of Gar- 
diner & Co., and the sheriff is now proceeding to sell property 
and make the money. He prays for an injunction restraining 
the execution of said judgment and enjoining the sheriff and 
Gardiner from proceeding therein. 

At the foot of the petition the plaintiff made his affidavit, 
which is copied into the opinion of this court. 

The defendant, Gardiner, appeared by counsel and filed 
written grounds for its dissolution, because of the insufficiency 
of the affidavit, and other causes. 

: On hearing the parties the district judge dissolved the in- 


junction with damages, interest and costs. The plaintiff 
appealed. 





Lawson and Lyons, for the plaintiff and appellant. 


T. L. Andrews, contra. 


Bullard J. delivered the opinion of the court. 


This case turned in the court below, upon the insufficiency of 
the affidavit upon which the injunction was granted on a mo- 
tion to dissolve it on that and several other grounds. The 
plaintiff made oath “that all the material allegations in the 
foregoing petition are just and true ; that he obtained the judg- 
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Eastern Drs. Ment aforesaid, against Morgan & Carlin and Babcock ; that 
Fase: 1: Daal the note was renewed and that Charles Gardiner brought suit 

— om it, and obtained a judgment, and that subsequently this affi- 
- wanker gr at. ant had it levied on and at the sheriff’s sale bought it and that 
the sheriff has property under seizure and will proceed to make 


_ the money, and pay it over to the said Charles Gardiner, un- 
tt. — less enjoined, &c., and that the facts are such as in the opinion 
ot of the affiant authorise the issuing of the injunction.” 


foregoing peti- The first and last clauses of this affidavit, to wit: that the 
tion are jus a . a: 
and true, and material facts are true and that they are such as in the opinion 
that the facts es ‘ ; 

are such as inOf the affiant render an injunction proper, are clearly insuffi- 
~ meg = cient. The materiality, of the facts and their sufficiency to au- 


posed a _ thorise an injunction are matters of law, 5 La. Rep. 246. 
junction, is in- The other facts sworn to, do not appear to us sufficient to 
ae the in. authorise the issuing of the injunction. It does not appear 
junction. that the judgment in execution of which the property of Gar- 
PP ay Pay re diner, to wit: his judgment on the renewed note, was seized 
mer f their suffi- against Gardiner; if it was not, Gardiner’s property did not 
ag io pass by the sheriff’s sale, and the fraudulent character of the 
~— manah contract by which he became possessed of the note cannot be 
poy ene enquired into, commencing withan execution. The party had 
his regular revocatory action to set aside those contracts, and 
transactions of which he complains, and especially the last by 
which it is alleged, the note was renewed and suit brought 
upon it in the name of Gardiner; nor does it appear by the 
affidavit, that Gardiner was a party, to the suit against Morgan 
& Carlin and Babcock, which it is alleged resulted in the 


judgment against the latter to deliver up the note in question. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the district court, be affirmed, with costs, 








APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF WEST 


FELICIANA, THE JUDGE THEREOF PRESIDING. 
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WHITTEMORE & YOUNG vs, LEAKE & HOWELL. Eastenn Dis. 


March, 1841. 


WHITTEMORE 
& yYrouUNG 
08. 


The jury tax in some of the parishes, required to be paid by the party cast, or LEAKE 


who discontinues his suit, does not make part of the legal costs to be taxed in 


the suit and paid, before another suit can be instituted. 


& HOWELL. 


The payment ot the ordinary taxed costs of the clerk’s and sheriff’s fees is a 
sufficient compliance with the article 492 of the Code of Practice, to authorize 


a palty non-suited, or who discontinues, to begin again. 


This is an action against the endorsers of a 
note. 


promissory 


The defendant, Leake excepted to the petition on the ground 
that a former suit had been instituted by the same plaintiffs 
against these defendants, and a judgment of non-suit rendered 


against the plaintiffs, and that they have not paid 
the former suit before commencing this one. 


duced in evidence. But the tax fee allowed to the 
appear to be paid. 





pealed. 
Thomas § Bowman, for the plaintiffs. 
Turner, contra. 


Morphy, J. delivered the opinion of the court. 


the costs of 


The clerk’s and sheriff’s receipts for their costs were pro- 


jury did not 


There was a judgment of non-suit, and the plaintiffs ap- 


This case comes before us on a bill of exceptions to the opi- 


dants, in which they took a non-suit, had not been 
bringing the present action. 


nion of the judge below dismissing the petition on the ground 
that the costs in a former suit of plaintiffs against these defen- 


paid before 


On the trial, the plaintiffs and appellants proved by the re- 
ceipts of the clerk and sheriff that their respective costs had 
been paid, but the court was of opinion that the jury tax con- 


stituted a part of the costs, and as it had not been 





shown spe- 
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Eastrex Drs. Cifically to have been paid, the plaintiffs were non-suited. By 
_March, 1841. yeference .to the statute assessing a jury tax, in 1 Moreau’s 
“aan” Digest, 627, section 4, we find that the clerks of the district 


wi, Courts of the several parishes shall deliver to the sheriff or col- 


& nowext. lector in the month of January in each year a certified list 


_ The jury tax under the seal of the court, containing the names of the per- 
in some oO e . ° e ° ° . 

parishes, _ re- Sons who shall have instituted a suit or suits, liable to taxation, 
aa by Ps together with the number of suits instituted by each, which list 


cast, or who ; ; : 
Fate anes hig SHall be a sufficient authority for the sheriff or collector to de- 


suit, does not mand and receive said tax, &c. It further provides that said tax 


maki f 
the legal costs to Shall be collected by the sheriff or collector of taxes in the same 


os pos manner as is provided by law for the collection of the state and 
before another parish taxes, &c. It is clear that this tax when the plaintiff dis- 
stituted. continues or is cast in the suit, is not to be included in the bill of 
costs which the clerk and sheriff have a right forthwith to demand. 
It becomes legally due and can be required only in the course 
of the year next following the institution of the suit; until 
then the plaintiff remains liable for the tax, but we do not think 
that in a case of discontinuance he should be prevented from 
renewing his suit until the following year, because he has not 
paid that which he was not yet legally bound to pay, and which, 
on — had he tendered to the sheriff, the latter was perhaps without 
taxed costs ofauthority to receive. The payment of the ordinary taxed costs 


the clerk’s and , : : 
sheriff’s fees, is of the clerk and sheriff appears to us a sufficient compliance 


fficientcom- : ° , 
saat with article 492 of the Code of Practice. The peculiar mode 
article 492 of provided for the collection of this tax on suits, places it, we 


. the Code of 
Practice, to au- think, on a different footing from the other costs incurred by the 


thorise a 

non-suited orparties. It goes into the parish treasury and should not in 

who discontin- . , : : 

ues to begin Strictness be viewed in the light of costs. 

— It is, therefore, ordered, that the judgment of the district 
court be reversed and annulled ; that the exception taken by 
the defendant, Leake, be overruled, and that the case be re- 
manded for further proceedings; the costs of this appeal to be 


paid by the appellee. 
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POLICE JURY OF ST. HELENA vs. FLUKER, ADM’R- Eastznn Dis. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF EAST FELICIANA. 


A motion to dismiss, after an appeal has been pending more than three years, 








POLICE JURY OF 


8ST. HELENA 


and since the passage of the act of 1839, comes too late and will be overruled, FLUKER, ADM’R. 


to allow further time to correct errors of citation, &c. 

When none of the errors in bringing up an appeal are imputable to the appel- 
lant, he will be allowed further time to correct such errors. 

The plaintiffs having obtained a judgment against the de- 
fendant, the latter took an appeal the first January, 1838, re- 
turnable to the first Monday of June following. The cause 
was decided. by the court of probates, for the parish of East 
Feliciana, and citation and petition of appeal was served on 
the attorney of the appellees; they being a body corporate 
existing in the adjacent parish. 

For improper service of citation and various other causes the 
counsel for the appellee, moved to dismiss the appeal at the 


February term, 1841; more than three years after it was 
taken. 


Muse, for the plaintiffs, insisted on the motion to dismiss. 
Andrews, contra. 
Martin, J. delivered the opinion of the court. 


The dismissal of the appeal is prayed for on account of the 
service of petition and citation of appeal having been made on 
the attorney of the appellees, although the latter are residents 
of the state. 


2. That there was not sufficient time from the service of the 
process of appeal to the return day for the appellees to answer 
in; it appearing that there were only eleven days allowed 
when they were entitled to twenty. 

3. That the record is certified by the “parish judge,” in- 
stead of the ‘judge of the court of probates.”’ 

The appeal in this case was granted the first of January, 


1838, and made returnable to the first Monday of June fol- 
59 VOL. XVII. 
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Eastzrx Drs.lowing. No motion was made to dismiss during the remainder 
March, 1841. 0 tat year, nor in that of 1839, in which the remedial law in 


POLICE JURY OF case of appeals was passed; nor during the whole of the fol- 
8ST. HELENA 


v8. lowing year. We think the appellee is too late in his objec- 
FLUKER, ADM’R. .. * . ; nae 

tions to the appeal, and in his motion to dismiss, to prevent 

Fagg Aa this court from extending to the appellant, the benefits of the 

wt appeal has act of 1839, allowing further time to correct errors of service of 


more than three citation, &c. See the case of Perkins vs. Dixon tutor, &c, 


ogg A metbiggor TI decided. Session acts of 1839, sec. 19, pages 162—170. 


the act of 1839, ae ; 
comes too ~~ I. The appellee seeks to avail himself of an error in the 
an wi e e e rar 

overrule to service of citation and petition of appeal, on the ground that it 


d 
farther , 
a to correct, WaS made on an improper person. 


f cita- a 
~ mage ™ II. The second ground of dismissal is also an error in the 


. service of the process of appeal. 


IIL. The last ground stated, is an irregularity in the judge’s 
certificate to the record,| in attesting it as parish judge, when 
he should have signed as judge of probates. 


h ‘ ; , ; 
PR Ao Neither of the foregoing errors or irregularties appears to be 


ae 9 a imputable to the appellant. In such a case the legislature has 


ap wie aa 
putable to ~ prohibited us from dismissing the appeal; but direct, that 


a lant ° 
wil be allowed a reasonable time be granted to correct such errors or irregu- 
u r time to . . . 7 

correct suchlarity. Time is therefore granted until the next term of this 


— court for this purpose. 














, 
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BELL TO USE OF M:MICKEN vs. MIX, Eastzay Drs. 





March, 1841 
ADMINISTRATOR, &c. = ‘ 
BELL TO USE OF 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF WEST FBLICIANA. — 


Where ample time is allowed to make the necessary party, on a suggestion. of 1X, an’s, ko 
the death of the original defendant, and no steps are taken, the appeal will be 


dismissed. 


This action was instituted against James H. Mix, as admini- 
strator of the succession of James Williams. There was 
judgment against the plaintiff, and an appeal granted the 23d, 
April, 1839. 

At January term, 1840 on the suggestion of the plaintiff’s 
attorney, the cause was continued to make the necéssary par- 
ties in place of James H. Mix, who died since the appeal was 
taken. 

Now at the February term, 184], the defendant’s counsel 
moved to dismiss the appeal, on the ground that no party ap- 
pellees had been made, although ample time had been given. 


Thomas & Randall, for the plaintiff and appellant. . 


Boyle, contra. 


Morphy, J. delivered the opinion of the court. PR me 

, . to make the ne- 

At the January term of this court, in 1840, leave was given cessary party 7 
to the appellant to make necessary parties on a suggestion the death of = 
then made of the death of James H. Mix, and the cause was a sary and no 


continued. Since then, no steps have been taken by the ap- ar 


pellant to place his appeal in a situation to be tried in this be dismissed. 
court. A motion to dismiss is now pressed upon us: we think 

it must prevail, as the party has suffered more than twelve 

months to elapse without using any diligence whatever to 

prosecute this appeal. 


Let it therefore be dismissed with costs. 
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Eastern Dis. 
March, 1841. 


DIXON 
DS. 
KENNARD & 
SHIELDS. 


CASES IN THE SUPREME COURT 
DIXON vs. KENNARD & SHIELDS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF EAST BATON 
ROUGE, THE JUDGE THEREOF PRESIDING. 
Iu this case there were two persons of the same name, bat service of citation 
was made on the wrong one, and the suit discontinued as to him; the other 


could not be sued by a mere amendment to the petition and adding the word 
junior, without a new service of citation. 


This is an action against John Kennard and Andrew Shields, 
as the endorsers of a promissory note. There was judgment 
by default made final against Shields; but it appearing that 
there were two persons by the name of John Kennard residing 
in the parish, father and son, and that the wrong one was cited, 
the plaintiff’s counsel discontinued the suit as to John 
Kennard. 

He filed an amended petition, merely propounding interrog- 
atories to John Kennard, junior; requiring him to look at the 
endorsement on the note and say if he did not endorse it, and 
that the endorsement was in his hand writing? The sheriff 
returned that he served a copy of this amended petition on 
John Kennard, junior, in person 

Kennard appeared by counsel, and excepted to the action, 
so far as it purported to be against him; because no petition 
and citation in said suit had ever been served on him. He 
averred that all the proceedings were null as to him and pray- 
ed that the suit be dismissed. 

The plaintiff again amended his petition by adding the word 
junior after the name of John Kennard, but without any cita- 
tion having issued. 

Kennard, junior, renewed his exception and answered to the 
merits. The exception was overruled, and Kennard, junior, 
appealed. 


Brunot, for the plaintiff, urged the affirmance of the judg- 
ment. 


Elam, for the defendant, assigned errors apparent on the 
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face of the record; relying upon the irregularity of the pro-Easrzaw Dis. 








ceedings and the want of service of petition and citation. anes Sonne 
¢ DIXON 
i ini v8. 
Bullard, J. delivered the opinion of the court. asia 
SHIELDS. 


The appellant assigns for error apparent on the face of the 
record, that judgment was rendered against him without any 
legal citation and petition, and without any suit existing on 
the record of the district court, on which such a judgment could 
be predicated. 

The facts appear to be, that suit was brought against John 
Kennard and one Shield’s as endorsers of a promissory note. 
That there was two persons in the parish by the name of John 
Kennard; father and son. Service was made upon John Ken- 
nard, the father; but as soon as it was discovered that he was 
not the real endorser, the suit was discontinued, and judgment 
signed to that effect, on the 5th February, 1838. Previously 
to the dismissal of the first petition, the plaintiff with leave of 
court amended his petition by putting interrogatories which 
were served on John Kennard, junior. Kennard, juinor, then 
filed his exceptions which appear to form the basis of the 
present assignment of error, to wit: that although the plain- 
tiff had discontinued his action as to Kennard, yet he had taken 
a judgment by default against him as John Kennard, juinor, 
when no petition has ever been presented against him, nor has 
he ever been cited to answer the same; at the following term In this case 


: — there were two 
another amendment was made, adding the word juinor, to the persons of the 


, : same name, but 
name of John Kennard, and the exception having been over- service of cita- 


ruled an answer tothe merits, was filed, and judgment having ~ = —_ 


been rendered against John Kennard, juinor, he appealed. one, and the suit 
: 7 : : discontinued as 

We think the assignment well taken. The suit was discon-to him: the 

, : other could not 
tinued as against Kennard, and only one of that name wasbe sued by a 


made a party. The service of citation was upon the father, Mere ,, smend- 


and no citation appears ever to have issued addressed to the tition and add- 
; ‘ ; = SS ing the _word 
son. After the suit was discontinued a new suit could notjunior, without 
: ee a new service of 

be ingrafted upon the first petition by way of amendment, citation. 








470 


CASES IN THE SUPREME COURT 





Eastern Dis, Without citation. If, when it was discovered that service had 


March, 1841. 


GILLETT 
v8. 
LANDIS ET AL, 





been made on the wrong person, an alias citation had been 
taken out and a new service made upon the real defendant, 
the proceeding might have been regular. But we think the 
court erred in overruling the exception of the present 
appellant. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the district court be avoided and reversed, and it 
is further ordered, that the exception of John Kennard, juinor, 





be sustained, and that there be judgment in his favor, as in the 
case of a non-suit, with costs in both courts. 


GILLETT vs. LANDIS ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT: 


There is no particular form required in giving notice of the transfer of a debt. 
It is sufficient if knowledge of the transfer is brought home to the debtor and 
that he knew his former creditor was divested of his rights to the debt assign- 
ed, and that such knowledge of the fact was derived from the transferree or his 
agent. 





The record of a suit in admiralty will be received in evidence to show the fact of . 
insolvency of an individual, in a suit in which he is no party, when it is only re- 
quired to prove res ipsas, and to show how certain funds were distributed. 

The holder of notes, transferred to a third person, giving them up to the trans- 
ferror improperly, will be liable to the transferree only for their value at the 
time of the transfer. . 


This is an action to recover $3750, the amount of three pro- | 
missory notes signed by George R. Wright and payable to the 
order of Wm. T. Joyce in four, eight and twelve months from 
the 8th April, 1837, which the plaintiff alleges were placed in 
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the hands of the defendants for collection by the payee. That Eastern Drs, 


shortly before the first of said notes became due, Joyce, the 
payee, placed the defendants” receipt for the notes, endorsed 
and assigned over to him, in his hands, together with a written 
agreement Or transfer, directing the defendants to hand over 
the notes or their proceeds; and that he by his agent imme- 
diately presented the receipt and agreement, and demanded 
the delivery of the notes which was refused. 

The plaintiff further shows that had the notes been given up 
in pursuance of said transfer when demanded, he could have 
realized their amount ; and that by refusing to deliver them the 
defendants have made themselves liable to pay him the entire 
amount, for which he prays judgment. 

The defendants pleaded a general denial. | 

Upon these pleadings and issues, the cause was tried. 

The plaintiff offered in evidence the receipt and a transfer 
of the original owner of the notes endorsed on it, together with 
a written agreement between the transferror and transferree 
showing the consideration and causes of the transfer. The 
plaintiff’s agent declared that he called on the defendant, Lan- 
dis, for the notes, who told him that they were deposited in 
bank and that the first one would be due in three or four days, 
and he had no doubt would be protested, and then he would 
hand them all over. That shortly afterwards, Landis told wit- 
ness that Joyce, the transferror, had directed him not to give 
up the notes. Evidence was then offered to show the insol- 
vency of the maker of the notes at the time of the transfer, 
to the introduction of which several bills of exceptions were 
taken. They are fully examined in the opinion of the court. 

There was judgment for the defendants and the plaintiff ap. 
pealed. 


Carter, for the plaintiff: 

The case was decided by the district judge on a simple ques- 
tion of fact, viz: that no notice of the transfer of the notes had 
been given to the defendants. An examination of the testi- 
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Eastern Drs. mony will clearly demonstrate to this court that the judge q 


March, 1841. 


GILLETT 
vs. 


LANDIS ET AL, 





quo erred in the conclusion he arrived at; full notice was given 
to the defendants of the transfer. 


Upton, on same side. 
Benjamin, contra. 
Simon, J. delivered the opinion of the court. 


Plaintiff sues for the recovery of the sum of $3750, which 
he alleges to be the amount of three notes of hand which were 
transferred to him by one W. T. Joyce, in July, 1837. He re- 
presents that the said three notes, each amounting to $1250, 
dated the 8th of April, 1837, payable four, eight and twelve 
months after date, and drawn by G. R. Wright to the order of 
the said Joyce, had been placed by Joyce in the hands of the 
defendants for collection, and that in consequence of the trans- 
fer, defendants’ receipt for said notes together with a written 
order to hand them over or the proceeds thereof to the plaintiff, 
was delivered to said plaintiff, who, before the maturity of said 
notes, called on the defendants and presented to them the said 
receipt and order. He further states that he exhibited to the 
defendants the proof of the assignment and sale of said notes 
in due time, but that said defendants refused to deliver up said 
notes, whereby said plaintiff has been prevented to realize the 
said .sum of $3750, for which he prays judgment against the 
defendants in solido. Said defendants pleaded the general is- 
sue, and the District Court being of opinion that the assignment 
or transfer of the notes in question had not been notified or com- 
municated by the plaintiff to the defendants, gave judgment in 
favor of the latter; from which judgment the plaintiff ap- 
pealed. 

The evidence shows that the defendants’ receipt and Joyce’s 
written order were presented to said defendants by plaintiff’s 
agent a few days before the first note became due (8th of August, 
1837); that Landis remarked that the notes were deposited in 
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, 
bank for collection ; that he had no doubt the first one would Eastzaw Drs, 
be protested; and that then, he would hand them all over to —_ 
said agent ; it is also shown that the assignment was presented onLuerr 
to the defendants between the 2d and 7th of August, 1837, and tanvisxT a1, 
that on the 15th of the same month, the three notes were de- 
livered back by defendants to Joyce, who gave them a receipt 
accordingly. 

With this evidence before him, we are at a loss to conceive 
how the judge a quo could come to the conclusion that the as- 
signment had not been notified or communicated to the defen- 
dants. The testimony leaves no doubt in our mind, that when zy.16 js ie 
said defendants delivered back the notes to Joyce and took his Laon Sige 
receipt, instead of requiring the production of their own re- ing notice of 
ceipt, they had previously been apprized of the transfer of + pong it 
the notes to the plaintiff, and that they knew that their said re- ae be 


ceipt was in the hands of the said plaintiff.. We are not aware : ~ penn 


that any particular form is required in giving notice of a trans- home to the 
debtor and that 
fer; the principal object of the law appears to be to prevent an he knew his for- 


mer ___ creditor 
was divested of 


: — his rights to the 
protect and secure the rights of the transferree ; it matters not debt © audean 


in what manner knowledge of the transfer is brought home to out aes such 
now. 1 
the debtor, provided it be clearly shown that he knew that his the ae was 


former creditor was divested of all his rights to the debt assign- derived fromthe 
ed, and that such knowledge of the fact was derived from the bis agent. 
transferree or from his agent; 12 Martin, 702; 1st Martin, 
N. S., 425; 6 idem, 286. 
Under this view of the question, we think that the defen- 
dants ought not to have delivered the notes to Joyce; that they 
did so at their peril, and that they are therefore bound to. make 
good to the plaintiff the loss which he may have sustained from 
not having had in his possession at the time they became due, 
the three notes which he had a right to claim of said defen- 
dants by virtue of the transfer. . 
It is, however, contended by the appellees that this action 
being one in the nature of a claim for damages, the right of 
60 VOL. XVII 


improper payment after the debt has been transferred, and to 
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Eastern Drs,recovery cannot be extended beyond the amount of the loss 
Se thtualy and really sustained by the plaintiff; that the notes 
ousErr were good for nothing, there being no other security for their 
LaNDIS ET aL. payment but the personal responsibility of the drawer who was 
in insolvent circumstances; and they have attempted to prove 
these facts by oral testimony, by the record of the suit of 
Wright against his creditors, and by the production of a suit in 
admiralty in the District Court of the United States, showing 
how the proceeds of the sale of a certain steamboat mortgaged 
to secure the amount of the notes in question, had been dis. 
posed of; which last document was rejected by the lower 

court. 

The record contains a bill of exceptions taken to the opinion 
of the judge a@ quo rejecting the suit in admiralty, on the 
ground that it was res inter alios acta, and that the plaintiff 
could not be affected thereby. It had been offered to prove reg 
ipsas, and for such other purposes as to show that a claim had 
been filed in said suit, wherein Joyce as holder of the three, 
notes had claimed to have said notes paid in preference out of 

The record ofthe proceeds of the sale of the boat, but that said proceeds were 
malty will _ not sufficient to pay the privileges of higher rank than the 
ceived in evi-mortgage, &c. We think the district judge erred in not 


d to sh =e 5 ° é roan “ 

the fatet tanet- admitting in evidence the record of the said suit in admiralty. 
vency of an in- I 1] d ° b l h : 

dividual, in a t was not only good to prove res zpsas, but also to show in 
suit in which he what manner the boat had been sold and its proceeds disposed 
is no party,when ‘ ; said ; 

it is only requir- of ; particularly as Joyce himself, the plaintiff’s transferror, is 


ipeasandtoshow said to have been a party to the suit, and for ought it appears, 
fands were dis- it may have been before transferring the debt to the plaintiff. 
ane. The objections may perhaps go to the effect of the evidence, 
but we can see no good reason why, in a case of this nature, 
the defendants should not have the benefit of the facts which 
can be disclosed by the production of the record of the admi- 

ralty suit. 
The parol evidence, so far as it has been adduced, appears 


somewhat contradictory ; but coupled with the fact that the 
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drawer of the notes in question was insolvent, it affords a cer-Easrenx Das, 
tain presumption that said notes had not, at the time of the no- March, 184i. 
tice of transfer, the value which they purport to have on their OLLAaTE 
face. All that the plaintiff can require is to be placed in the -anprs#r at. 
same situation in which he would have been if the notes had 

been delivered up to him by the defendants, at the time he The holder of 
made his application ; and as said defendants cannot in justice ee 9 — 
be made liable beyond the real value of the notes at that time, Gee Biving 
and as this case must be remanded for the purpose of affording transferor im- 
said defendants an opportunity of introducing the record of the he liable to the 
suit in admiralty in evidence ; we think this question of fact is ie pon a 
a proper one to be submitted to a jury, who, in a matter like rate 4 of the 
this, are perhaps the proper and competent judges to ascertain 

the real amount of the loss or damages sustained by the 


plaintiff. 


It is therefore, ordered, adjudged and deereed, that the 
judgment of the district court, be annulled, avoided and tre- 
versed; and that this case be remanded to the court below for 
the purpose of assessing the amount of damages sustained, 
with instructions to the judge a quo to receive in evidence the 
record of the suit in admiralty; the costs of this appeal to be 
borne by the defendants and appellees. 
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CASES IN THE SUPREME COURT 
COOPER vs. HODGE ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


When the law abolishing imprisonment for debt and with it the writ of capias 
ad satisfaciendum, was promulgated, every proceeding begun but not perfected 
under these writs, became null and at an end. 


So, when this act took effect a capias then in the hands of the sheriff became a 
nullity, and the bail was thereby instantly discharged. 


This comes up under a proceeding against the surety ina 
bail bond. 


The defendant, M. Hunt, had been arrested and held to bail, 
Judgment was rendered against him upon which a fieri facias 
issued and was returned no property found; a capias ad satis- 
faciendum had also issued and returned not found; but be. 
fore the return day of the writ had expired, the law abolishing 
imprisonment for debt went into operation, which also abolish- 
es the capias. 


The plaintiff now took a rule on the bail to show cause why 
he should not be made responsible for the amount of the judg- 
ment as the condition of the bail bond was forfeited by not pro- 
ducing the defendant. 

The bail denied his liability. There was judgment on the 
rule in his favor and the plaintiff appealed. 


Elmore and King, for the plaintiff and appellant. 


1. The evidence in this case is sufficient. The neglect or 
refusal of the bail to surrender the principal in execution of the 
definitive judgment, is prima facia evidence, that the principal 
had departed from the state and the bail consequently liable. 
Hudson vs. Perry et al., 8 La. Rep. 124. 


2. No case has gone further in settling principles favorable 
to the bail than the case of Burs vs. Houghton, 9 Peters 331, 
In that case it is settled, that when the principal would be en- 
titled to an immediate discharge upon being surrendered,— 
the bail will be discharged without a surrender.’”’ From this 
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the inference is plain, that if the principal would not be entitled Easrzan Dys. 
to an immediate discharge upon being surrendered,—the bail an 
is bound to surrender him or in default thereof to be liable to — 
pay the debt. The law of 1840, for the abolishment of im- 40Dez Er at: 
prisonment for debt, would not discharge the principal upon 
his being surrendered ; on the contrary he would be imprisoned 
for three months. Sec. 4th of the law. 
3. The right of the bail to obtain a discharge by a surrender 
of the principal granted in articles 231, 3 and 4 of the Code of 
Practice, has not been abrogated by the law of 1840, abolishing 
imprisonment for debt. 
4. The obligation of the bail, was not to pay upon the un- 
successful issuance and return non est in ventus, of a ca. sa. ; 
but to present the body of the debtor in execution of definitive 
judgment or to become responsible for him, Code Pr. 235. 
5. Execution of definitive judgment,” simply means the 
exhaustion of all legal remedies for the enforcement of judg- 
ments. The question in this case then is confined to the sim- 
ple inquiry, has the plaintiff executed the definitive judgment 
obtained by him against the principal ; if so, has the bail pre- 
sented the body of the debtor? The record in this case shows 
that the plaintiff has exhausted all legal remedies for the re- 
covery of his debt in vain; and that the bail has not complied 
with his obligation. He is therefore liable. 
Section 19th of the law of 1841, creating additional sheriffs 
in the parish of Orleans—(if it does not entirely repeal the law 
of 1840, so far as it can effect this case—) is at least a legisla- 
tive construction of that law ;—and as such is entitled to great 
consideration with the court. 





L. Pierce, contra. 


Martin, J. delivered the opinion of the court. 





The plaintiff is appellant from a judgment discharging a 
rule which he had obtained in order to render the defendant 
liable as the bail of M. Hunt against whom the plaintiff had 
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Easterns Dis, obtained judgment, and caused to be issued writs of fieri facias 
eS id capias ad satisfaciendum on which the sheriff returned 


— nulla bona and non est inventus. 


uonsz xr at. The appellee’s counsel has contended that his client was 
released from any obligation resulting from the bail bond, by the 
act abolishing imprisonment for debt, approved the 28th March, 
1840, and promulgated the 16th April, following. The capias 
was issued the 30th March, 1840, returnable the first Monday 
of May following, and returned on the 13th of that month. 
The judge a quo, was of opinion that on the repeal of a law 
nm «i proceeding begun but not perfected under it, becomes 


h 
law abolishing absolutely void. In this opinion we concur. We have held 
for debt “and that if judgment be correctly given under a law which is re- 


a a writ pealed pending the appeal, this court is bound to reverse it. 


satisfaciendum, State ys. Johnson et al. 12 La. Reports, 547. 13 Idem, 497. 


was promulga- 


. ose The act abolishing imprisonment for debt above referred to, 


but not perfect- repealed the articles 729, 730 and 731, of the Code of Practice, 
tg which authorizes the issuing and consequently the execution 
null and at an of the capias ad satisfaciendum. The delivery of a defendant 

So, when this his bail is for the sole purpose, that the latter may keep 
act took effect him, in order, that he be forthcoming after judgment shall have 


a capias then in e : aan ; ° 
the hands of the been obtained, if the plaintiff see fit to have him confined until 


s nullity and the judgment be satisfied, or he be otherwise discharged in due 
by insta is course of law. This imprisonment being now forbidden by 
charged. law there can be no object in the detention of the defendant, 


by the bail. Lex neminem cogit ad vana. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the commercial court, be affirmed, with costs. 
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PEYROUX ET AL, vs. DAVIS. Eastern Dis. 
March, 1841. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 





PEYROUX ET AL« 
It is no bar to a suit in one of the State courts of Louisiana, or cause to deprive it of U8. 
its jurisdiction, that a suit may have been commenced in another state or ae 
country between the same parties for the same cause of action. It would be 
otherwise if brought before two tribunals of concurrent jurisdiction within 


the state. 

Evidence will not be admitted ona simple allegation that the plaintiff is not 
the owner of the instri’ment sued on. The defendant must aver that he has 
a good defence against the real owner; otherwise whether the plaintiff is 
owner or not, cannot avail him. 


A delay in giving notice to an endorser, occasioned by the irregularities of the 
post office through which it was transmitted, will not injure the plaintiff’s 


right to recover. 
A notary will not be permitted to alter his record of the protest and nofice to 


endorsers, by interlining and inserting the manner or circumstances of giving 
notice, which he or his clerk may have omitted. 


This is an action against the endorser of a promissory note 
signed by C. J. Phillips, payable to the order of and endorsed 
by the defendant. It is dated at New Carthage, May Ist, 
1836, and payable twelve months after date, at the Bank of 
Orleans, in the City of New-Orleans. 

The defendant excepted, that suit was pending between the 
same parties on this note in the Circuit Court of the United 
States for the State of Mississippi. For answer, he pleads 
the general issue ; and specially that the plaintiffs are not the 
owners of the note sued upon. On the trial, the defendant 
endeavored to show that he had not been legally notified of 
the protest and non-payment of the note; that no regular 
demand and notice of protest was given. 

A mass of testimony was taken in the case to establish the 
demand, and also to sustain the defence. On a full examina- 
tion of the whole case, the Judge of the Commercial Court 
gave judgment for the amount of the note sued on. The de- 
fendant appealed. The material parts of the testimony and 
grounds of defence are fully stated in the opinion of the court. 
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Eastrern Dis. LZ. Janin, for the plaintiffs. 
March, 1841. 


rerrouxetat. Preston, for the defendant and appellant. 
ve. 
DAVIS, 


Morphy J. delivered the opinion of the court. 
This is an appeal from a judgment against the payee and 
endorser of a note drawn by one Cornelius J. Phillips, at 


New Carthage, in the Parish of Madison, and made payable 
at the Bank of Orleans in this city. . 


The appellant urges that the court erred in overruling his 
plea in abatement on account of the pendency of a suit 
against him for the same cause of action in the United States 
Circuit Court at Jackson, in the State of Mississippi: The 
question presented by this plea can hardly be considered as 
open in this court; 6 Martin N.S. 517. Stone vs. Vincent, 
4 La. Rep. 158. Godfrey vs. Hall, 5 Idem 424. West's 
syndics vs. McConnell. But it is said that when these deci- 

It is no bar to 810NS were made, the attention of the court was not called, nor 


a suit in one of was any reference made to articles 99 and 335 of the Code of 
the State Courts 


of Louisiana, Practice which are considered as decisive by appellant’s coun- 


or cause to wee : : 
deprive it ofSel. As these decisions are all posterior to the promulgation 


nob ppm spo of the Code of Practice, it is reasonable to presume that the 


have been com- hrovisions of law to which we are referred would not have 
menced in ano- : . 

ther state or been passed sub silentio had they been thought to have such 
country between, ., ‘ : . ‘ 

the same parties a direct bearing upon this point. This court no doubt was 


for the same bees 
cause of action. then of opinion, as we are now, that the Code of Practice 


i re contemplates only suits brought before two tribunals of con- 


brought before current jurisdiction within our own state, but does not deprive 
two tribunals of 


concurrent ju- the courts of this state of their jurisdiction in a cause brought 

risdiction with- : . 

in the state. before them, because a suit may have been commenced in 
another state or country between the same parties and for the 
same cause of action. The rule in the English courts is that 
the pendency of a suit in a foreign country by the same plain- 
tiff against the same defendant for the same cause of action, is 


no stay or bar to a suit instituted in one of their courts. This 
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rule has been followed in this and other states we believe, as Eastzrx Dis. 
to suits instituted in the courts of our sister states ; although a7 1841. 
the states of this union are not to be viewed in the light of a aL. 
foreign countries by each other, yet they are independant avis. 
sovereignties and distribute justice within their limits accord- 

ing to their own laws and regulations, and without regard to 

judicial proceedings had elsewhere in a suit between the same 

parties, unless they have not been followed by a definitive 

judgment on the merits. Our courts have no greater connec- 

tion or interference with the Court of the United States for the 

ninth Circuit and District of Mississippi than they have with 

any of the other state courts. The same rule should therefore 

govern and jurisdiction was we think, properly retained in 

this case; Bowne and Seymour vs. Joy; 9 Johnson’s Rep. 

221. 


Our attention has been drawn to a bill of exceptions to the Evidence will 
not be admitted 
> simple al- 
: a . ti t the 
question whether plaintiffs — the —— of the note in plaintiff on 
it. i was rightly excluded. It is now too the owner of the 
suit. The testimony s rightly ; eg yn 
well settled to be again questioned that on a simple allegation on. The de- 


ate as : fendant st 
that the plaintiff is not the owner of the instrument sued on, aver that he has 


such inquiries cannot be gone into. The defendant must aver i a 
(which he has not done here,) that he has a good defence owner; other- 
: ian Cs wise whether 
against the real owner, otherwise whether the plaintiff is the the plaintiff is 
; : elas j owner or not, 
owner or not is a fact which cannot avail him; 3 Martin N. S. cannot —_ avail 
291; Banks vs. Eastin, Ibid. 392; Shaw et al. vs. Thompson; —. 
14 L. 448, Abot vs. Wiltz. 
The point most strenuously insisted upon is the want of 
proper notice to defendant ; it appears from the evidence that 
the notary not knowing, and not being able to ascertain de- 
fendant’s domicil put a notice of protest in the post office of 
this city, on the evening of the 4th of May, 1837, the day he 
protested; this letter was directed to New Carthage, the place 
where the note was drawn ; independant of this, he delivered 
another notice for defendant to the plaintiffs; the latter un- 
61 VOL. XVII. 


opinion of the Judge below sustaining an objection to the 
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Eastern Drs.derstanding that defendant lived somewhere in Mississippi, 
March, 1841. cont it on the following day to Saml. T. McAlister their cor- 
es oan 4l respondent at Natchez, with a request to direct it to defendant. 
pavis. | McAlister testifies positively that he received this notice on 
the 7th of May, and on the same day forwarded it through 

the Natchez post office to Warrenton in Mississippi, the 

nearest post office to defendant’s domicil in that state, and that 

to which his letters are usually directed; he does not state 

whether he received the notice by the mail or by a steamboat, 

but the evidence renders it very probable that it was in the 

latter way. The notice was received by defendant, and he 

has himself given it in evidence for the purpose of showing 

that it bears the stamp of the Natchez post office of the 12th 

May; from the discrepancy in the dates between the testi- 

mony of McAlister and the post-mark, the appellant’s counsel 

contends that through the neglect of the agent of plaintiffs in 

Natchez the notice was mailed only on the 11th of May, and 

did not reach defendant as soon as it would have done, had it 

been put in the post office of New-Orleans. Samuel T, 
McAlister’s testimony is corroborated by that of his clerk and 

brother William McAlister, who is equally positive that the 

notice to defendant was received in Natchez on the 7th of 

May, and forwarded to him at Warrenton on the same day; 

and also by a letter to plaintiffs written by himself on the 12th 

May, giving them an account of what he had done on the 7th 

in relation to the notices sent to him. As to the manner in 

which the post office at Natchez was managed, the testimony 

is very contradictory, some witnesses attesting the regularity 

with which the business in the office was conducted, while 

others speak of the notorious confusion and carelessness prevail- 

ing in it on account of the Post-master and his chief clerk 

being engaged in pursuits incompatible with a proper and re- 

gular discharge of their duties; and they mention instances 

of letters addressed to persons at a distance having been 

/ swept out of the office and found before the door. Upon the 
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‘ whole we incline, with the Judge below, to ascribe the discre>Easrzmn Dis, 
pancy in the evidence to a careless detention of the notice in Pca a 
the post office, rather than to discredit the otherwise unim- Taras oe AL. 
peached testimony of the two McAlisters; corroborated as it Davis, 

is by the letter written to plaintiffs a few days after the oc- ae. bd a 
currence. If any delay has resulted from the course pursued an _ endorser, 
under the circumstances of this case, we are not prepared to the. eambek 
say that it shuld injure plaintiffs’ right to recover; Bailey on hg . pr 
bills p. 270, 280 and 287. But should there be any doubt as henna will 
to the notice being in time, by reason of plaintiffs sending it plaintits: wight 
by a steam-boat and not by mail from New-Orleans, we think to recover. 

that they are entitled to the benefit of the constructive notice 

created for cases of this kind by the 3d. section of the statute 

of 1827, (1 Moreau’s Digest 99.) Were a compliance with 

the requirements of this law attempted to be shown only by 

the official certificate of the notary who made the protest, it 

could not have availed plaintiffs. The evidence discloses that 

the most material circumstances which should have been men- A notary will 
tioned in the entry on his books to be attested by him in the ted - ys 
presence of two witnesses had been omitted therein at the time ‘seo Be? = 


of the protest, but that several months after having discovered tice to endor- 
sers, by inter- 


these omissions, the notary made an interlineation in the origi-lining and in- 
nal record, inserting the circumstances which his clerk had D . 
left out; this, he says was done by him because he had a dis- a. aan 
tinct recollection of those circumstances and thought it his ‘mg oan 
duty to conform the entry to the true state of the fact. We have omitted. 
cannot countenance such an act. It destroys in our opinion 
_the authenticity of the deed, and consequently its admissibility 

as evidence under the statute. It would be dangerous indeed 

to permit a notary even with the best intentions to supply any 

omissions in a deed passed before him; when it is completed, 

he has no right whatever to amend or change it. The statute 

which requires that the official certificate of the notary shall 

be received as proof of the facts mentioned in it cannot be too 


strictly construed, for it introduces a new mode of proof at 
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war with the ordinary rules of evidence. But this court has 
repeatedly decided that the written proof provided for by this 
statute does not exclude parol evidence of the notice of pro- 
test; 7 La. Rep., 7; 8 Idem 170; 11 Idem 566. The notary 
was examined as awitness. He states distinctly and posi. 
tively that he demanded payment of the note at the Bank of 
Orleans; and that after fruitless enquiries at the counting 
house of the holders about the defendant’s residence, he made 
out two notices for defendant, one of which he put in the post 
office of this city, addressed to New Carthage, and the other 
he handed over to the plaintiffs; the clerk of the latter tes- 
tifies also as to the enquiries made in relation to defendant’s 
domicil. This shows in our opinion, a sufficient degree of 
diligence and authorized the putting of the notice into the post 
office addressed to defendant at the place where the note pur- 
ported to have been drawn. 1 Moreau’s Digest p. 99, sec. 3. 
Bailey on bills, 280. 7 La. Rep. 7, Preston vs. Daysson. 
It might not be unnecessary to add that the testimony shows 
that there is a post office at New Carthage, almost within sight 
of defendant’s residence; being only at a distance of about 
three miles from it, while the nearest post office on the Missis- 
sippi side is about fifteen miles from defendant’s house. 

It is therefore ordered that the judgment of the Commercial 
Court be affirmed with cost. 
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STATE vs. MSDONALD ET AL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH OF 


IBERVILLE, THE JUDGE THEREOF PRESIDING. 


The law expressly requires that all final judgments shall be signed before exe- 
cution can issue. It is not enough, for the judge merely to sign the minutes of 
the proceedings of the court, 


This case comes up on an injunction. The State obtain- 
ed a judgment against the defendant and his surety, ina 
recognizance or bail bond for the sum of $1000. The judg- 
ment had never been signed ; only the minutes of the proceed- 
ings of the court at the close of the term. Execution issued 
on this judgment and the sheriff was proceeding to make the 
money by aseizure and sale of the defendants’ property. They 
applied for and obtained an injunction on the ground, mainly, 
that the judgment against them was not executory, having 
never been signed, according to law. 

On hearing the case on the injunction, the district judge de- 
cided that in the country the practice was for the judge to sign 
the minutes of the proceedings of the court at the close of term ; 
that this was a sufficient signing in the view of the law. There 
was judgment dissolving the injunction and the defendants ap- 
pealed. 


- Roselius, Attorney General, for the State. 


G. B. Taylor, for the defendants. 


Martin, J. delivered the opinion of the court. 


The defendants are appellants from a judgment dissolving 
an injunction which they had obtained to prevent the execution 
of a writ of fiert facias, which had issued on a judgment be- 
fore it had been made final by the signature of the judge. 

The judgment was not signed, but the district court decided 
that the signature of the judge to a judgment is not essential to 
its maturity in the country, where, the judge @ quo informs 
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Eastern Dis, US, it is the practice for the judge to sign the minutes on the 
March, 1841. last day of the term; all the judgments being entered thereon, 





STATE The court, in our opinion, erred. The Code of Practice ex. 
<a pressly requires the signature of the judge to all final judg. 
BATES FOR THE 


crrrorxew ments; art. 546. He is first required to render his judgments 
ORLEANS- in open court, and three days thereafter to sign them. His 
The law ex- attention is called to them after the three days are allowed to 
pressly requires | , ; . ier : 
that all final hima for reflection, and if no application is made for a new 
{ie Senod before trial, he is to sign them. The law is absolutely silent as to the 
Seen ee mot Signature of the minutes by the judge on the rising of the 
enough for the court. It is, however, a prudent measure; but it cannot re- 


judge merely to, na ile ‘ 
sign the re lieve the judge from the obligation imposed on him by law, to 
iageel ihe court. recur to his judgments three days after their rendition, and to 
make them final by affixing his signature thereto. 
It is therefore ordered, adjudged and decreed, that the judg. 
ment be annulled, avoided and reversed ; and that the injunc- 


tion be re-instated and perpetuated. 


STATE vs. JUDGE OF PROBATES FOR THE CITY OF 


NEW ORLEANS. 


AN APPLICATION FOR A MANDAMUS. 





Where a copy of a foreign will is presented to the Judge of Probates in this 
State, together with authentic evidence of its having been duly proved and or- 
dered to be executed in the country where it was received or made, it is the 
duty of the Judge to order the registry and execution of the will. 

The registry and execution of a foreign will may be made, when the ease re- 
quires it, without any appointment of administrator or dative testamentary ex- 
ecutor. 
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Where one of several executors of a foreign will, duly proved and ordered to be Eagrzny Dis, 
executed, presents himself for letters testamentary under the will here, and March, 184t. 
the case is a proper one, he should be recognized and authorized to act by the 








Court of Probates, under its control and supervision. — 


The Judge of Probates is in no case authorized to appoint a dative testamentary JUDGE OF PRO- 


executor, until the executor named by the will has had an opportunity toaccept yearns eer 
or refuse the trust. ORLEANS. 


This case comes up on an application for a mandamus, di- 
recting the Judge of Probates for the city and parish of New 
Orleans, to enregister and order the execution of a foreign 
will. 

P. L. Sloan petitioned the Judge of Probates to enregister 
and make executory the last will and testament of Jane Sloan, 
deceased, late of Scotland, duly proved according to the laws 
of that country, and in which he is named one of the testamen- 
tary executors, accompanied by the powers of attorney from the 
other heirs, himself being one. He shows that there is proper- 
tyof the deceased within the jurisdiction of the court and prays 
that letters testamentary be granted to him. 

The Probate Judge made an order at the foot of the petition 
stating that ‘being satisfied ,the will of Jane Sloan, deceased, 
had been duly proved before a competent judge where said will 
was received ; that the testatrix had appointed several testa- 
mentary executors, giving to a quorum of them only, the au- 
thority to execute the will; that with the exception of the peti- 
tioner, all the other executors are abroad; that there are ab- 
sent heirs of the deceased: Orders, that the last will and tes- 
tament of Jane Sloan, deceased, be registered; that the peti- 
tioner, Peter Lawrie Sloan, be and he is hereby appointed 
dative testamentary executor of the last will and testament of 
said Jane Sloan, deceased; and C. Roselius, Esq., Attorney 
and Counsellor at Law, be and he is hereby appointed Attor- 
ney to represent the absent heirs of said deceased.” ¥ 

The petitioner being dissatisfied with the above order, re- 
fusing letters testamentary as he had prayed for, applied to this 
court for a mandamus. , 
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Eastern Drs. A rule was taken on the Judge of Probates to show cause 
Fe why a mandamius should not issue directing him to grant 
sTaTE _ letters testamentary to said P. L. Sloan in the usual form and 


JUDGE OF PRO- not as dative testamentary executor. 
BATES FOR THE 


CITY OF NEW F 
pag The Judge showed for cause : 


I. That he has rendered an order on the petition of P, L, 
Sloan, which in his opinion is such as the justice of the case 
requires and as is necessary for the maintenance of his juris. 
diction. 

If. That as long as this order is unappealed from, the Su- 
preme Court cannot maintain jurisdiction in the premises ; Con. 
stitution of Louisiana, art 4, section 2. 


And for further answer, if any be necessary, this respon. 
dent says: 


1. That P. L. Sloan cannot derive under the confirmation of 
this court the power to execute alone the will, the testatrix 
having confided this trust to a ‘‘ quorum”’ of her several execu- 
tors. 


2. That the said P. L. Sloan cannot be considered as forming 
by himself this ‘* guorum;” even with the proxies of his foreign 
co-executors, because by so requiring a quorum of her execu- 
tors, the testatrix wanted them to consult each other, in order 
that through their united action her estate be better admi- 
nistered. 

3. That the law requires the dismissal of an executor who 
absents himself for a time exceeding the term of his adminis- 
tration, and a fortiori cannot be made to sanction the confirma- 
tion of an executor or executors whose actual and permanent 
domicil and residence are in a foreign country—for this reason 
the powers of foreign executors cannot be recognized by this 
court; La. Code, 1149, No. 2; idem, 1014. 


4. That this last rule prevails as to tutors, administrators, 
curators, &c.; La. Code, 1013, 1014; idem, 351; C. Pr., 1037; 
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and cannot and ought not to be construed in a more favorable Eastern Dis, 


light as regards foreign administrators. 
5. That the very legitimate son in whose favor is the maxim, 


March, 1841. 








STATE 
vs. 


le mort saisit le vif, is prohibited by law, whilst absent, to ad- papas bi 


ATES FOR THE 


minister in this State the very estate of his father, accepted by ‘a OF NEW 


him under the benefit of inventory, unless his agent have a 
special power to accept or reject this succession, §c., (La. 
Code, 1038) and unless said beneficiary heir gives security, &c. 
Idem, 1041. 

6. That the Court of Probates would be without jurisdiction 
over the executors confirmed by it (C. Pr. 997) were they 
living and residing in foreign countries, they being without 
the reach of its mandates; mandates which are deemed ne- 
cessary for the maintenance of the rights of our fellow citi- 
zens as creditors or heirs; C. Pr., 997 to 1012, etc.; whence fol- 
lows the authority of thiscourt to appoint a dative testamentary 
executor; C. Pr., 1037; La. Code, 1671. 

7. It has become a general doctrine of law, recognized both 
in England and America, that no suit can be brought by or 
against any foreign executor in the courts of the country, in 
virtue of his foreign letters testamentary ; and that new letters 
of administration must be taken out and new security given, 
according to the general rules of law prescribed in the country 
where the suit is brought. The authorities to this point are 
now exceedingly numerous and entirely conclusive; Story’s 
Commentaries—conflict of laws, section 513 and notes. 

8. That the new administration is made subservient to the 
rights of creditors, legatees and distributees resident within 
the country: and the residium is transmissible to the foreign 
country only when the final account has been settled in the 
proper domestic tribunal upon the equitable principles adopted 
in its laws ; same authority as above, section 513 and notes. 

9. Persons domiciled and dying in foreign countries are often 
deeply indebted to creditors living in other countries, in which 
they have personal assets. In such cases it would be a great 

62 VOL. XVII 


ORLEANS, 
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Eastexx Drs, hardship upon such creditors to allow a foreign executor to 
March, 1841. Withdraw those funds without the payment of such debts, and 
— thus to leave these creditors to seek their remedy in the domi- 
sunez or Pno-cil of the foreign executor or administrator, and perhaps there, 
poh meet with obstructions and inequalities in the enforcement of 
ORLEANS. their own rights from the peculiarities of the local laws; same 


author, section 512. 


Strawbridge, for the petitioner, argued to show that the an- 
swer of the judge was insufficient, and that the prayer of the 
petitioner should be granted. 


Roselius, contra. 
Bullard, J. delivered the opinion of the court. 


In this case a rule was taken on the judge of the court of 
probates for the city and parish of New-Orleans, to show cause 
why a mandamus should not issue commanding him to grant 
letters testamentary in the usual form to P. L. Sloan, one of 
the executors named in the last will and testament, of Jane 
Sloan, late of Scotland, demised, and not as dative executor. 
It appears that the will was made in Scotland, and had been 
there regularly admitted to probate and its execution ordered, 

The answer of the judge to the rule covers a much broader 
ground than the rule itself; and all that part of it which con- 
cerns the authority ofthis court to proceed by mandamus, in- 
stead of appeal, may be passed over as presenting questions 
already settled by this court in the case of the State vs. the 
same judge: 14, La. Rep. 478. 

Upon the sole question, which this case presents, to wit: 
the propriety of appointing a dative executor, instead of recog- 
nising the authority of one of those named by the will, the 
judge answers: 

Ist. That P. L. Sloan, cannot derive under the confirmation 
of this court the power to execute alone the will, the testatrix 
having confided this trust to a quorum of her several executors. 
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Qd. That the said P. L. Sloan, cannot be considered as Eastzaw Dis, 
forming by himself this quorum, even with the proxies of his —— 
foreign co-executors, because by so requiring a quorum of her = 
executors the testatrix wanted them to consult each other in super oF Pro- 
order that through their united action her estate might be bet- po oar 
ter administered. — 

3rd. ‘That the law requires the dismissal of an executor who 
absents himself for a time exceeding the term of his administra- 
tion, and a fortiori cannot sanction the confirmation of an 
executor whose actual and permanent residence is in a foreign 
country ; and the powers of foreign executors cannot be re- 
cognized by this court. 

4th. That this last rule prevails as to administrators, cura- 
tors, &c., and ought not to be construed in a more favorable 
light as regards foreign executors. 

5th. That even an absent forced heir cannot administer 
while absent, the estate of his father accepted under benefit of 
inventory, unless by an agent who has a special power to ac- 
cept or reject successions, and unless he gives security. 

6th. That the court of probates would be without jurisdic- 
tion over executors, confirmed by them were they living and 
residing in foreign countries; and consequently beyond the. 
reach of the mandates and have the authority of the court of 
probates to appoint a dative testamentary executor. 

‘ : Where a co- 

The other parts of the answer is an argument in support of the py of a foreign 
ground assumed by the judge upon general principles of the Ma ty pe 
conflict of laws and growing out of public policy, and we are " ie Ris 
referred to Story’s conflict of laws, 513 and notes. with authentic 

: .,, evidence of its 

If the petitioner had simply presented a copy of the will having been du- 
together with authentic evidence of its having been duly proved pA me — 
and ordered to be executed in the country where it had been re- mene vd ts | 
ceived or made, it would have been the duty of the judge, in ee 
our opinion to order the registry and execution of the will ac- cloty of tbe jnsige 
cording to articles 1681 and 1682 of the La. Code. Such an gistry and exe- 


order is equivalent to a new probate in this State, which is satinaes 








* requires it,with- 
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Eastern Drs, Wholly independent of the question, whether letters testamenta- 
eee ry shall issue and to whom. There may be cases in which no 
STATE administrator is required in the interest of creditors or legatees, 


VS. . . 
super oF pro- and the registry of the will is asked merely to complete evi- 


“arrorxew. dence of title to property held under the will. In such a case 


ORLEANS: —_ we cannot see the necessity or propriety of coupling with such 
The registry order for registry the appointment of an executor not asked 


and.exoustion of for, much less an attorney for absent heirs. If after the re- 
a foreign will , : é 
may bs aide, gistry and order of execution, one of the persons appointed ex- 


pete ese ag by the will comes forward and asks for letters testamen- 


out any appoint- Sie : a 
oo nt of edi. tary, it will be necessary to enquire whether it is a proper case 


nistrator or da- for the appointment of a dative executor. To this effect was 
tive testamenta- tes Bs y . F 
ry executor. the decision of this court in the matter of Ramsay’s will; 13 


La. Rep., 221. 


a The question presents itself in this case, whether, when one 


oo be of several executors appointed by a foreign will comes forward 
ors of aforeign a s 
will, duly prov- and asks for letters testamentary, it be proper to refuse his 


d red ° ; ; 
. anand, prayer on the ground that he alone is not authorized to act by 


esents him- . . , 
rrr for letters t@e will, and whether it be a proper case for the appoint 


testamentary un- ment of a dative testamentary executor. The last part of this 
der the will here . : : 
and the case is a question seems to be sufficiently answered by the article 1671 


one, k os , ‘ 
peer) be’ re, of the Louisiana Code, which declares that if the testator has 


cognized and ° , 
authorized to Omitted to name a testamentary executor, or if the one named 
act by the Court ] s i 7 

pe 5 rng refuses to sonagt the judge shall appoint wal ex officio. We 
der its control have no hesitation in saying that in our opinion, the Court of 


d ision. : , : 
ane spews" Probates has no authority to appoint a dative testamentary ex- 
ecutor, until the executor named by the will has had an oppor- 
tunity offered him to accept or refuse the trust. If he accepts, 


The Judge of he is bound to administer under the supervision of the Court of 


Probates is in 
no case author- 
ized to appoint : : 

vais — the payment of onan legacies, and to render his account to 
— — the court by whom his authority has been confirmed. One of 
or, until the ex- : : 

ecutor named by the executors appointed by the will of Mrs. Sloan asks for let- 
the wi s ? x 

an opportunity ters testamentary, and the judge gives another reason for not 
to accept or re- 
fuse the trust. 


Probates, to comply with the laws of Louisiana in relation to 


granting his prayer, to wit: that he alone is not authorized by 
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the will to act without consulting his co-executors, of whom a Eastern Dis. 


quorum isto govern. The will is not before us, but admitting 
such to be its construction, it does not follow that when one of 


March, 1841. 


STATE 
vs 


the executors comes forward and signifies his willingness to ac- super oF PRo- 


cept the trust confided to him by the testatrix, he is to be re- 
pelled on the ground that he alone is not authorized to adminis- 
ter, and that the court has at once a right to appoint a dative 
executor. Non constat but that the other executors or a ma- 
jority of them, will also come forward and accept the trust ; 
and when, it is ascertained that they do not, it will be time 
enough to enquire whether one of the executors may not alone 
administer under the guidance and control of the Court of 
Probates. In the meantime, we think, he ought to be recog- 
nized as executor. It does not appear whether the executors 
have the seizin of the estate by the will; if not, the heirs are 
entitled at once to take the estate into their hands on furnish- 
ing a sufficient sum to pay debts and legacies. 

Upon the whole, we conclude, that the court erred in ap- 
pointing a dative executor and an attorney of absent heirs, be- 
fore the necessity of such an appointment was shown; and we 
are of opinion that the court ought to have recognized the 
petitioner as one of the executors appointed by the will of the 
testator, and to have granted him letters testamentary as such. 

The appointments of dative executor and attorney for ab- 
sent heirs are therefore annulled, and it is further ordered that 
the rule be made absolute, and that the Court of Probates re- 
cognize P. L. Sloan and grant him letters testamentary, as one 
of the executors appointed by the will of Jane Sloan, deceased, 
upon his complying with the requisites of law. 


BATES FOR THE 
CITY OF NEW 
ORLEANS, 
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Eastern Dis. 
March, 1841. 


BOURGEOIS 
VS. 
ROURGEOIS ET 
AL, 


CASES IN THE SUPREME COURT 
BOURGEOIS vs. BOURGEOIS ET AL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH oP 
8T. JAMES, THE JUDGE OF THE FOURTH PRESIDING. 

An appraisement of the identical property, claimed together with a receipt on 
the back of the fieri facias, by the plaintiff that she had received the amount 
of sale of the property seized by becoming the purchaser, is insufficient eyi- 
dence of title to it, when the sheriff’s deed is not produced, and there is.ng 
other evidence of an adjudication. 


This suit commenced by an injunction. The plaintiff, wife 
of Honoré Champagne, had obtained a judgment of separe- 
tion of property from her husband in the sum of $4,304 06, 
which was executed in part by seizing and selling certain 
slaves of her husband which she purchased in at sheriff’s sale, 
in part satisfaction of her said judgment, and for which she 
alleged she had the sheriff’s deed of sale. 

She further shows that these very slaves have been seized 
by the sheriff under an execution in favor of the defendant, 
against her husband Honoré Champagne, for a debt due by 
him, and that the sheriff is proceeding to sell said property. 
She prays for a writ of injunction to issue, enjoining and pro- 
hibiting the defendant and the sheriff from proceeding therein; 
that it be made perpetual, with 300 dollars damages, and that 
said slaves be decreed to be her property. 

The defendants pleaded the general issue, and averred that 
the judgment set up by the plaintiff against her husband was 
obtained through fraud and collusion, and is null and void; 
and that she be held to strict and legal proof of her title to 
said slaves. They pray that the injunction be dissolved with 
damages. 

Upon these pleadings and issues the case was tried before 
the court and a jury. 

The plaintiff failed to show the sheriff’s deed of sale, or 
any copy thereof. She produced in evidence her judgment, a 
fiert facias and an alias which had issued thereon; and also 
a receipt endorsed on the latter, that she had received up- 
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wards of 2000 dollars, and was the sole purchaser of the Easter Dus. 
property seized and sold under it. There was no evidence of Pine Bisel 
the adjudication of the slaves in question to the plaintiff. VRS» 
She showed that these very slaves, however, were seized aaa nana 
under the execution which had issued on her judgment; and 
also their appraisement before sale. 

On this evidence the jury returned a verdict for the plaintiff, 
upon which there was judgment perpetuating the injunction, 
from which the defendant, Bourgeois, appealed. 


Miles Taylor, for the plaintiff and appellee. 
Beatty, for the defendant and appellant. 
Morphy, J. delivered the opinion of the court. 


The plaintiff enjoined the execution of a writ of fieri facias, 
under which certain slaves had been seized as the property of 
her husband, Honoré Champagne, at the suit of defendant a 
judgment creditor. She alleges that on the 24th of March, 
1835, she was separated of property from her husband, and 
obtained against him a judgment for $4,304 06; that to satisfy 
this judgment the slaves in question were seized and sold on 
the 12th of June, 1837, when she became the purchaser and 
absolute owner of them; that the original act of sale by the 
sheriff to her has been lost or mislaid, but that she will pro- 
duce a copy of the same. She prays that the sheriff be de- 
creed to pay her $300 damages, that Louis Bourgeois, the 
seizing creditor be made a party to the suit and that the slaves 
be decreed to be her property. The defendants after denying 
the facts and allegations of the petition aver that if there has 
ever been any judgment obtained by plaintiff as alleged, the 
same was procured by fraud and collusion between her and 
her husband upon insufficient and illegal testimony, and that 
the same is not binding either between the parties or against 
third persons. They pray that plaintiff be ruled to prove in a 
summary manner the allegations of her petition, and that in 
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Eastern Dis. default thereof the injunction may be dissolved and set aside, 


March, 1841. 


BOURGEOIS 
vs. 
BOURGEOIS ET 
AL. 


and damages awarded against her and her sureties on the 
injunction bond, according to the act of 1831. The case was 
tried by a jury who gave their verdict for plaintiff, whereupon 
a judgment was entered perpetuating the injunction. Lonis 
Bourgeois appealed. 


On the trial, plaintiff-could produce neither the original nor 
a copy of the sheriff’s sale alleged to have been made to her, 
The record shows however a judgment in her favor for 
$4,304 06, followed by a fi. fa. and alias fi. fa.; and an ap- 
praisement of the very slaves seized in this suit, made on the 
12th of June, 1837, in presence of A. Lawson, sheriff. A 
receipt is endorsed on the last execution in the following 
words and figures, to wit: 


‘Received of A. Lawson, as sheriff of the parish of La- 
fourche Interior, two thousand eight hundred and thirty two 
dollars, being the full amount of sale of property seized and 
sold under the within execution, and of which I became the 
sole purchaser this 13th June, 1837. 


her 
‘Marie Magdelaine }4 Bourgeois.” 
mark. 
‘Jean Bte. Bernard,”’ 


‘Neuville Champagne.” 


It is said that a sale to plaintiff of these slaves must be in- 
ferred from the appraisement and this receipt endorsed on the 
execution; this we are by no means prepared todo. Had an 
adjudication taken place, we are bound to presume that the 
sheriff would have made his return in due form, and moreover 
would have caused his deed of sale to be recorded in the 
clerk’s office. In the absence of either of these, we can re- 
cognize no title whatever in plaintiff; the appraisement is one 
of the formalities which precede the sheriff’s sale; an adju- « 
dication might or might not have followed. As to the receipt 
it contains no description whatever of the property mentioned 
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as having been bought by plaintiff; being moreover under Eastzax Dis. 


private signature, nothing shows at what time it was written ; —— 
but admitting it to have been made out as it purports to be on eer og 


13th of June, 1837, it creates at most but a presumption BOURGEOIS ET 
which cannot supply the want of the sheriff’s return which is 7 

the only legal evidence of his official acts; had such a return An appraise- 
been produced showing an adjudication to plaintiff, it might identical an 
perhaps have sufficed; for the Code of Practice has provided SS 
that the property sold on execution passes to the last bidder heck of = Pe 


judication, and that the deed adds no force or effect facias, by the 
by the adj ‘ laintiff that she 


to the adjudication; articles 690 and 695. We must add that ca wanes 
the presumption of title in plaintiff said to result from this bo a a 
receipt, already insufficient in itself, is not strengthened by es Ag bad 


the circumstance disclosed by the evidence, that after this pre- purchaser, is 
insufficient evi- 


tended sale the slaves continued in the possession and under dence of title to 
the absolute control of Honoré Champagne, who hired them Yeu - 

in hi i ir hi not produced 
out in his own name, receipted for their hire, &c., up to the nd Ce ee 


time they were seized in this suit. Plaintiff having thus failed other evidence 
way of an adjudica- 

to show these slaves to be her property, it is unnecessary to tion. 
examine into the validity of her claims against her husband, 
for admitting them to be fully proved by the evidence they 
would have furnished no good ground to suspend the execu- 
tion of the fiert facias issued against him. When the 
property seized shall have been sold, she will have an oppor- 
tunity of enforcing her right of preference on the proceeds 
contradictorily with the seizing creditor; C. of Pr. art. 300. 
The injunction in our opinion ought to have been dissolved, 
and it is our duty to give such judgment as should have been 
rendered below, but the sureties on the injunction bond not 
being before us, no judgment can be pronounced against 
them. 

It is therefore ordered that the judgment of the District 
Court’ be avoided and reversed, and it is further ordered and 
decreed that the injunction be dissolved, and that the defen- 
dant do recover of plaintiff ten per cent. as damages on the 

63 VOL. XVII. 
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Eastern D1s.amount of the judgment, the execution of which was enjoin- 


March, 184t- od: and that plaintiff pay costs in both courts. 


CAZEAU 
D8. 
LESPARRE,. 


CAZEAU vs LESPARRE. 
APPEAL FROM THE CITY COURT OF NEW ORLEANS. 


The exception of &s pendens may be waived, and he who fails to use it, should be 
presumed to have waived it. 


A citation addressed to and served on the agent of the defendant, when the lat- 
ter is absent from the state, is sufficient to authorize a valid judgment as to 


the principal: 


This is an action of nullity. The present plaintiff seeks to 
annul a judgment rendered against him in his absence, on the 
ground that there was another suit pending for the same mat- 
ter in the Parish Court; and for the further reason that there 
was no service of citation on him or his agent. 





The defendant pleaded the general issue: The evidence 
shows that while the present plaintiff, Cazeau, was absent, a 
suit was commenced in the City Court against him, on his 
promissory note, and his agent Gustave Weiss was regularly 
cited by a citation addressed to him as agent, &c. and duly 
served on him by the marshal. There was no defence. 
Judgment by default was made final against him. The plain- 
tiff, Lesparre, had also taken a non-suit in the Parish Court in 
the mean time. 








On this evidence the presiding Judge of the City Court 
gave judgment for the defendant, and the plaintiff appealed. 
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in, for the plaintiff and appellant. Eastern Dis, 
Pepin, Pp ®PP Mork wae 
Culbertson, contra. Came 
v8. 
Martin, J. delivered the opinion of the court. LESPARRE. 


This is an action of nullity. The plaintiff states that he 
was sued by the present defendant on a note of hand, in the 
Parish Court; and having occasion to leave the state, a new 
suit was brought in the City Court with a view of taking ad- 
vantage of his absence, and without dismissing the first suit; 
whereupon judgment was taken by default and afterwards 
made final; although he had an agent in the state who was 
not cited: neither was he cited himself personally, or by leav- 
ing a citation at his domicil. 
Two grounds of nullity are presented. The first is the 
institution of a second suit without the dismissal of the first, 
for the same cause of action. The second ground, is the ab- 
sence of service of citation on either the principal or his, The excep- 
agent. The exception on the score of lis pendens may cer-dens may be 
2 : P ‘ waived, and he 
tainly be waived ; and the party who fails to use it, should be who fails to use 
presumed to have waived it. The plaintiff admits that on his 1 ps 
departure he left an agent here, who was made a defendant in 5ve waived it. 
the second suit as representing his principal. This admission 
recognizes the authority of the agent to defend the suit; 
consequently to receive service of the citation, since complaint A citation 


was made that he was not cited. The citation was addressed ae bs 


66 : . 99 the t of the 
to “Gustave Weiss, as attorney in fact of Haney Cazeau,””. pet tp 
and the marshal attests that it was served on him personally, the latter is ab- 

or Hoe? . sent from the 
From the admission of the plaintiff, that on his departure he state, is suffi- 


left an attorney in fact, and that neither himself or said attor- sy ~ ~<_, 
ney were cited; the inference is strong, that the authority of Jno rrincipal: * 
the attorney, was such, had service of citation been made on 
him, it would have been sufficient. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the City Court of New-Orleans, be affirmed with 


costs. 
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STATE 
vs. 
JUDGE OF PRO- 
BATES FOR THE 
PARISH OF ST. 
JEAN BAPTISTE. 


CASES IN THE SUPREME COURT 
STATE vs. JUDGE OF PROBATES FOR THE PARISH OF 


ST.JEAN BAPTISTE. 
AN APPLICATION FOR A MANDAMUS. 


Until a succession, accepted with the benefit of inventory, has been administered, 
it is under the control and supervision of the Court of Probates, and is not lia. 
ble to be sold at the instance and recommendation of a family meeting in favor 
of the minor heirs. 


After its liquidation, should there remain any property when the debts are paid, 
the beneficiary heirs will be put in possession. Any sale that may be neces- 
sary must be ordered by the Judge of the parish of the minors’ domicil, with 
advice of a family meeting held there, 


This is an application for a mandamus. The tutor of the 
minors, Hortense and Oneida Guillemin, children of the late 
F. A. Guillemin, residing in the parish of St. Jean Baptiste, 
applied to the Judge of Probates for that parish, some time in 
February, 1841, to convoke a family meeting in behalf of said 
minors, in relation to a sale of certain property belonging to 
the succession of their deceased father in the city of New Or- 
leans, where his succession was opened. A family meeting 
was convoked accordingly and recommended the sale of the 
property and fixed the terms and conditions. These proceed- 
ings were homologated. The petitioner then applied to the 
same Judge of Probates to ordey a sale of said property, who 
refused. 


A rule was taken requiring the judge to show cause why a 
mandamus should not issue directing him to order the said sale, 


The judge showed for cause the reasons and grounds set forth 
in the opinion of this. court, 


F. B. Conrad, for the applicant, insisted : 

1. That the tutor of the minors was appointed and qualified 
by the Judge of the Parish of St. John the Baptist, where both 
tutor and minors reside. 


2. That by law the domicil of the minor is that of the tutor; 
La. Code, art. 48. 
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3. The article 336 of jhe Louisiana Code requires the sale Eastens Dis. 
of the property of minors to be authorized by: the Judge,. &c.,. —— 
and it means the judge of the parish of the minors’ domicil— —_ 
him: who appointed and qualified the tutor, and to whom alone sunez oF Pno- 
the tutor is responsible: Code Practice, arts. 944, 997; La. ae 
Code, 330. ; JEAN BAPTISTE, 

4. In all matters appertaining to minors the judge of the mi- 
nor is the Judge of the Court of Probates within whose juris- 
diction the minor resides, and the proceedings of the Court of 
Probates of any other parish would be null and void ; 2 Mo- 
reau’s Digest, 59, sec. 8; 9 Martin’s Reports, 489; 12 La. 

Rep., 70; 14 idem, 478. 

The judge thought himself competent to give the order for 
the family meeting, and to cause it to be held before him, and 
the same law which authorized him to do the one, authorizes 
him to do the other. 


Morphy J. delivered the opinion of the court. 


This is an application for a mandamus to compel the Judge 
of the Court of Probates for the parish of St. John the Bap- 
tist to grant an order for the sale of property, pursuant to the 
deliberations of a family meeting, of the minors Guillemin, 
held in the said parish, where the tutor of the said minors re- 
side. In answer to the rule, the judge shows for cause why 
the writ should not issue : 

1. That the succession of the late F. A. Guillemin, the fa- 
ther of the minors, was opened and is still pending and unset- 
tled before the Court of Probates for the parish and city of 
New Orleans, which, therefore, has the exclusive right of or- 
dering the sale of the property belonging to said succession. 

2. That the tutor of these minors being at the same time the 
duly appointed administrator of the succession,-which could 
be accepted for them but with the benefit of an inventory, can- 
not apply for such a sale to any other judge than that of the 
place where said succession was opened. 
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Easreny pe. 8. That should the succession be insolvent, which may be 
een; "the case, the administrator is bound by law to call a meeting 

—_ of its creditors in order to deliberate on the most advantageous 
gup6E or Pro- manner of selling the property, and that this meeting can be 


ante orsr, ordered only by the judge who appointed the adminitrator. 


JEAN BAPTISTE. 





Until a sucee _hese reasons appear to us fully satisfactory. Until a suc- 


reerd a cession, accepted with the benefit of an inventory has been ad- 
nefit of invento- ministered upon, and liquidated, it must of necessity remain 


ry, has been ad- os 
ministered, it is Under the control and supervision of the Court of Probates of 


under the con- skis eer r 
trol and super- the parish in which it was opened. Article 1042 of the Louis- 


ee f th e . z= 
Conct of Pro. iana Code provides, that administrators shall have the same 
bat di ; ° re 

a ms - “a ~~ powers and are subject to the same duties and responsibilities 
at the instance as the curators of vacant estates. A change of domicil of the 


and recommen- _ .’ ° : . 
dation of a fa- Minor heirs, who have only a residuary interest in the succes- 


ee ; 

pn ‘of the mi- sion, can have no effect or influence whatever in the manner of 

pee nll ; administering it. After its liquidation, should there remain any 
er its liqui- oe 

dation, should property which it should not have been necessary to sell for the 


is : ' ate 
any roperty payment of the debts, the beneficiary heirs will be put in pos- 
i Satee. session of it. Any sale that might then become necessary, 
neficiary heirs must be authorized and ordered by the Judge of the parish of 


will be put in ° pis ° ; 
pe it. the minors’ domicil, with the advice and consent of a family 


Any salve ne meting; La. Code, 336, 346, 1042, 1044, 1055, 1160; 2 Mo- 
cessary must be ’ : 
° rdered by the Teau’s Digest, 438, sec. 7. 
of the Sad e 
“aheof the wi. Let the rule be discharged. 
nor’s domicil, 
with advice of a 
family meeting 
held there. 
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SHIPMAN & AYRES vs. HAYNES. 


APPEAL PROM THE COMMERCIAL COURT OF NEW-ORLEANS. 
There is no necessity of stating in full the names intended, or the meaning of 
the letters placed between the names and sur-names of the plaintiffs, in the 
petition. 
Where a commission is addressed to W. E. notary public, in another state, he 
is thereby authorized to administer an oath to the party or witness interro- 
gated, whether his official station as Notary authorized him or not. 


This is an action by George P. Shipman and Thomas N. 
Ayres, on four promissory notes subscribed by the defendant 
Stewart Haynes. 

The defendant pleaded the general issue, and denied spe- 
cially that the plaintiffs were the owners of the notes. He 
averred that they belonged to one William Ayres, who was 
largely indebted to him; and that they had been put into the 
plaintff’s hands with a view to be collected and the proceeds 
remitted to William Ayres. He prayed that the debt due him 
by said Ayres be compensated against the notes, and that he 
have judgment in reconvention for the overplus: and that 
certain interrogatories which he annexes be propounded to the 
plaintiffs concerning the ownership of the notes and the pro- 
perty of Wm. Ayres therein. 

The plaintiffs in their answers to the interrogatories fully 
made out their case, and disproved the defence set up. There 
was judgment in their favor, and the defendant appealed. 


G. B. Duncan, for the plaintiffs. 
F. Haynes, contra. 
Martin, J. delivered the opinion of the court. 


This is an action against the maker of four promissory 
notes. There was an exception to the sufficiency of the peti- 
tion that it did not set out the full names of the plaintiffs, 
which was overruled. 

The defendant pleaded a general denial; admitted his sig- 


Eastern Dis. 
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Easrerx Drs. ature to the notes; and averred that they did not belong to 
See the plaintiffs, but that they were the property of one William 
— & Ayres, who was largely indebted to him; that the plaintiffs 
8. took said notes with a full knowledge that W. Ayres was so 
“arses indebted. He prayed that said debt due him might be plead. 
ed in compensation and reconvention. He also propounded 
interrogatories to the plaintiffs touching the ownership of the 
notes sued on, and the interest of Wm. Ayres in them, which 
Were answered and sworn to before a notary public in New 
York. ‘On the trial, the defendant’s -counsel objected to the 
answers of the plaintiffs to the interrogatories, on the ground 
that there is no evidence of the judicial capacity of the notary 
to administer an-oath. The answers were received because 
the name of the officer was stated in the commission, and a 

bill of exception taken to their admission. 
There was judgment for the plaintiffs, and the defendant 

appealed. 

I. The exception was properly overruled. The plaintiffs 
ean o = opuescribed -themselves as George P. Shipman and Thomas N, 
— fall Ayres. There was no necessity of stating the meaning of the 
tended, or the letters placed between their sur-names and names of the plain 


the 
ae’ placed tiffs, such letters have often no meaning at all. An individual 


a. sur. desirous of being distinguished from another in his vicinity, 


plaintiffs; in the Pearing the same name and surname, places any letter of the 
petition. alphabet he pleases before his surname; although it be not 


the initial of any particular name. The Code of Practice, 
comm nt’ Sart. 172, requires a name and surname, not the names and 
ge age to surname ; so that when a man has two christian names, the 


public bah a first, being the one by which he is most generally known, sa- 
er e, he is 

thereby autho-tisfies the requisites of the law, when the initial of the second 
rized to admin- . 

ister an oath to 1S given. 


th . . . . . 
re ce ine I. The commission under which the plaintiffs’ answers to 


pated, whether interrogatories were taken, being directed to “Walter Ed- 
tion as notary wards, notary public in the city of New York,”’ authorized 
authorized him 

or not. him to administer an oath to the parties interrogated, under 
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the authority of the laws of this state, whether his official Easrerx Dis, 


station in New York authorized him or not, to administer “are 1841. 


oaths q BOSTWICK 


On the merits, the answers to these interrogatories com- ®"* curprrons. 
pletely destroys the defence set up. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be affirmed with costs. 








BOSTWICK vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF 


EAST FELICIANA, THE JUDGE THEREOF PRESIDING. 


A mortgagee claiming to have a mortgage on some of the property surrendered, 
given by the wife of the insolvent, cannot be admitted to a meeting of his cre 
ditors and vote for a sale of the property for cash. 

None but a creditor of the insolvent can be present at the meeting of his credi- 
tors. A mortgagee only of some of the property surrendered, who is not @ 
creditor, can exercise his hypothecary action against it or its proceeds in the 
hands of the syndic. 


George Sieber claimed to be a mortgage creditor of the in- 
solvent and made opposition to the proceedings of the credi- 
tors, in voting to sell the property surrendered on a credit; 
whereas he demanded that a sufficiency to satisfy his claim be 
sold for cash. There wasa judgment overruling his opposition 
and he appealed. 

It turned out in evidence that he was only the assignee of a 
mortgage given on a portion of the property surrendered, by 


the wife of the insolvent. 
64 VOL. XVII 
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Eastzry Drs. Lawson, for the appellant, Sieber. 
March, 1841. 





Muse & Andrews, contra. 
BOSTWICK 


v8. 
uIs CREDITORS. Martin, J. delivered the opinion of the court. 


This is an appeal from the judgment of the District Court 
overruling the appellant’s,opposition to the homologation of the 
deliberations of the creditors of the insolvent, directing the sale 
of all the property ceded to be sold on a credit; notwithstand- 


gh eames ing the opposition of the appellant, who required the sale of the 
claiming to have ; ; 

a mortgage on property which was mortgaged to him, should be for cash, 
some of the pro- ’ ; 

perty surren- The claim of the appellant as a mortgage creditor results 
dered, given by j 7 

the wife of the from the transfer of a deed of mortgage given by the insol- 
insolvent t ' : ia a 

Le ndmitred toa Vent’s wife on certain property with his authorization, to Boat- 


es ad bis ner & Norwood. This, indeed, makes him a mortgage credi- 
vote for a sale of tor of the wife and authorized him to préceed by the hypothe- 
the property for ; ' ae a 
cash. cary action against the syndic, if the property was in his pos- 
Ta session; but did not give him the right to appear in the con- 
one but a ‘ . : 
creditor of the curso of creditors, in order to require a sale of the property 


gatos we for cash; for it is only the mortgage creditor of the insolvent 


ti f hi i 
trediters. A WHO may appear at the meeting and demand a sale of the mort- 


ee yd gaged premises for cash. The meeting of the creditors has no 
some 0 e 

propertysurren- direction to give as to the manner of selling property, mort- 
dered,who is not 5 , 

a creditor, can gaged by other persons than the insolvent; although it may 


aac make part of what he has surrendered. The opposition was 


against it or its properly overruled. 
en oa in the ; ; 
hendiocl the oyn- It is therefore, ordered, adjudged and decreed, that the 


” jndgment of the District Court be affirmed with costs. 
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SALTER ws. M‘HENRY ET AL. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where there are irregularities in the proceedings of plaintiff in issuing a pluries 


writ of seizure ; and also in the defendant’s enjoining it for the whole, when it 
was admitted part of the sum claimed was due, the injunction will be dissolv- 
ed at defendants’ costs. 


This case commenced by an alias order of seizure and sale. 

The defendants enjoined on the ground that the seizure was 
for too much; not allowing a credit of $800; and for some 
other alleged irregularities. On the return of the writ “stayed 
by injunction,” the plaintiff amended his petition, allowed the 
credit of $800, and obtained a pluries order of seizure. This 
was enjoined on the ground that the pluries writ issued with- 
out crediting the defendant with the costs previously incurred ; 
and also on the ground that the property was not duly adver- 
tised and that the three days notice before seizure was not given 
to defendant. 

The District Judge decided that as to the costs ; whether the 
plaintiff should pay them or not might be determined after the 
suit, or at any other time, and need not be credited on the writ ; 
that the lots were properly advertised; and that the sheriff’s 
return showed the defendant had a new notice of seizure. 
There was judgment dissolving the injunction with damages 
and costs. The defendant appealed. 


Potts, for the plaintiff. 
MHenry, contra. 


Martin, J. delivered the opinion of the court. 


On an alias writ of seizure and sale being taken out in this 
case, the defendants obtained an injunction to stay it, on the 
ground that they had not been allowed credit for a partial pay- 
ment he had made, for the sum of eight hundred dollars. This 
writ was returned ‘stayed by injunction.” Shortly after, a 
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Eastern Dis. pluries writ was obtained, the demand having been reduced 
by Bae by allowing the credit of eight hundred dollars, claimed by the 
SALTER ~~ defendants. This was enjoined on an allegation that the credit 


V8. 


m‘aenny Er At. had not been given to the defendants for the costs previously 
incurred ; that the sale had not been advertised in a newspaper 





printed in the city of New Orleans, and that the three days no. 

tice or demand required by law to be given before seizure, had 

not been given in this case. The injunction was dissolved and 
def : 

shia aeaaa the defendants appealed 


irregularities in I, The alias writ of seizure having been enjoined, the plain. 


th . ‘ ; +h k 
al "shee tiff should have procured the dissolution of the injunction for 


Taete wat the balance due after deducting the partial payment of eight 
age — hundred dollars, which he had received. He, however, incor- 
ee ee rectly obtained a pluries writ; but the defendants with very ill, 
when it was ad- grace sought to turn the plaintiff round on account of this irre- 


> el — s gularity. They had themselves incorrectly obtained an injunc- 
jaan oan 7 tion against the whole of plaintiff’s demand, while they had 
dissolved at de- only a right to enjoin but a portion of it. 

fendants’ costs. a : ii 

II. We think with the District Judge that the costs of the 
previous proceedings were not necessarily to be credited on the 
pluries executory proceedings. The plaintiff in the executory 
proceedings was probably chargeable with some, or even all 
the costs, but that fact need not-appear on the writ. It might 
be settled or adjusted after sale. 

III. The premises seized were advertised in a newspaper 
printed in the parish of Jefferson, where they were situated, 
and the sale was to be made. 

IV._ The three days notice of seizure under the pluries writ 
are shown to have been given tothe defendant by the sheriff’s 
return, according to the provisions of the 736th article of the 
Code of Practice. 

The injunction was therefore properly dissolved. 

It is therefore ordered, adjudged and decreed that the judg- 


ment of the District Court be affirmed with costs. 
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ATCHAFALAYA BANK vs. HOZEY, Sheriff. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Writs of capius ad satisfaciendum in the hands of the sheriff, when the act abo- 
lishing imprisonment fur debt was promulgated, became absolute nullities; 
an attempt to execute them would make the sheriff a‘ftrespasser; and a re- 
turn of non-est-inventus would not enable the party to proceed against the bail. 


This is a proceeding against the Sheriff of the Parish and 
City of New-Orleans, to make him liable for the amount of 
the plaintiff’s debt against one H. S. Dawson, for not return- 
ing a capias, which had issued against said defendant, on or 
before the return day. 


A rule was taken on the sheriff to this effect-—To which he 
replied, that the bail in this case had surrendered the defendant 
into his custody ; that before the return day of the writ, an act 
of the legislature passed, abolishing imprisonment for debt ; 
and also abolished the writ of ca. sa.; that he was unable to 
hold the defendant by any process, and took a bond from him 
for his appearance. That he had done all that could be legal- 
ly required of him. 


There was some evidence taken to show that the capias was 
not actually returned, as it purported to be on the return day. 
From all the circumstances and evidence of the case, the 
District Judge concluded that the writ was not returned in 
time; and that the act abolishing imprisonment for debt did 
not affect cases already in existence, and process which had 
issued before it went into effect. There was judgment against 
the defendant, and he appealed. 


Hoffman, for the plaintiff. 
Lockett & Micou, contra. 


Martin, J. delivered the opinion of the court. 


509 


Eastern Drs. 
March, 1841. 








ATCHAFALAYA 
BANK 
v8. 
HOZEY, SHERIFF. 








510 CASES IN THE SUPREME COURT 


Eastern Drs. ‘The defendant is appellant from a judgment making ab- 
March, 184l- solute a rule taken on him as sheriff of the parish of Orleans, 
— show cause why judgment should not be entered against 
vs. him in favor of the plaintffs, for the amount of a judgment 
HOZEY, SHERIFF hich they had obtained against one Henry S. Dawson, with 
interest and costs; because of his failure, as sheriff, to make a 

timely return of a capias ad satisfaciendum, placed in his 


hands against said Dawson. 


This rule was taken on the 21st April, 1840, under the 17th 
section of the act of 1826, which makes it the duty of sheriffs 
to return all writs directed to them into the clerk’s office, on 
or before the return day; and in default thereof, renders them 
liable to the parties entitled to the benefit of said writs, for the 
full amount specified therein. 


The record shows that the capias ad satisfaciendum in this 
case, issued on the 21st February, “1840, returnable on the 
third Monday of April following, which was the 20th day of 
the month. On the 16th April, four days before the returm 

Writs of ca- day of the writ, the act of the legislature abolishing the capias 


md - “ae ad satisfaciendum, was promulgated; and we have held in 
a. “ _ the case of Cooper against Hodge who was the bail of Hunt, 
the act abolish- just decided, ante 476, that writs of capias ad satisfaciendum in 
trent for. debt the hands of the sheriff not executed, at the time the act in ques- 


was promulgat- ,- oe 
vecame 4b. tion was promulgated, became absolute nullities. The at- 


gain tempt to execute them would make the sheriff a trespasser. 
0 0 The return of such a writ non est inventus, would not enable 
sheriff a tres- the plaintiff to proceed against the bail. And the plaintiff in 
cml and this case being without any interest in having the writ of ca. 


est inventus : ‘ 
uldnot enable 52° returned, cannot complain of any laches of the sheriff on 


the party tothe ground that it was not returned intime. Indeed on an 
proceed against d . i ; 
the bail. examination of the evidence, it by no means appears clearly 


that the writ was not timely returned. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed, 
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‘and that there be judgment for the defendant with costs in Easrzry Dis. 


March, 1841. 
both courts. , ————— 
STATE 
vs. 
JUDGE OF FIRST 
DISTRICT COURT 











STATE vs. JUDGE cf the First District Court. 
ON AN APPLICATION FOR A WRIT OF PROHIBITION. 


A writ of prohibition will not be granted, prohibiting the Judge a quo from 
proceeding to try a cause on its merits, while an appeal is pending from a 
judgment dissolving an injunction on a matter purely incidental to the main 
action. 


D. T. Walden alleges that during the year 1840, he institut- 
ed a suit against the City Bank of New-Orleans to annul 
certain bonds, notes and mortgages which this institution held 
of his, on the grounds of usury and other causes of nullity; 
and that on filing said suit he obtained an injunction against 
any order of seizure and sale or other proceeding on the part 
of the Bank, on the act of mortgage which might be instituted 
against him. ‘That the injunction has since been dissolved and 
set aside and he has appealed, which is still pending. That 
notwithstanding the pendency of the appeal, the District 
Judge is about proceeding to the trial of said cause on the 
merits. He therefore prays for a rule on the Judge to show 
cause why a writ of prohibition should not issue in the pre- 
mises. On the rule being taken, the District Judge showed 
cause, which is fully set out in the opinion of this court, and 
need not be again stated. 


Hoffman, for the applicant. 


Bullard, J. delivered the opinion of the court. 
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Easterx Dis. The Judge of the First District in answer to a rule to show 
March, 1841. cause why a writ of prohibition should not issue, inhibiting his 
— proceeding to try the cause of Walden vs. the City Bank 
super oF FIRST pending on appeal to this court, states, that the suit was 
pemelecieaees: brought to annul certain bonds and mortgages given to the 
City Bank of New-Orleans, on the ground of usury, and that 
the rate of interest stipulated exceeded that permitted by the 
charter. That the plaintiff alleges that he fears that pending 
the action the Bank will bring suit or pray an order of seizure 
and sale, by which he would be injured, and he obtained an 
injunction until the further order of the court. That a rule 
was taken to set aside the injunction, on the grounds—lIst, 
that the petition shows no legal grounds for an injunction— 
2d. that the amount of the injunction bond was insufficient. 
Whereupon the injunction was dissolved. The Judge pro- 
ceeds to say that the rule to set aside the injunction wasa 
distinct proceeding, affecting only the continuance of the in- 
junction as a conservative measure wholly independent of the 
merits of the case between the parties. That the appeal sus- 
pends the operation of the judgment on the rule and secures 
to the plaintff all the benefits of an injunction, until its le- 
gality shall be passed upon by the appellate court, and that 
the cause now stands as if no rule had been taken to dissolve 
the injunction. The Judge further suggests that the issue as 
to the validity of the contracts could not be passed upon on the 
trial of the rule, nor on the appeal now pending. ‘That issue 
yet remains to be tried whether the judgment upon the rule 
shall be affirmed or reversed, and he sees no propriety. in sus- 
pending the proceedings upon the merits in order to await a 
judgment, which, when pronounced can have no effect upon 
the action of the court. The Judge further answers, that 
after argument upon the rule, the plaintiff took a judgment by 
default against the defendant and thus enforced an answer 
upon the merits. 
We think the answer of the Judge quite satisfactory. The 
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judgment upon the rule, dissolving the injunction, so far from Kasten» Dis. 
being upon the merits was upon a matter purely incidental. Aer 

It would not perhaps prevent the granting of another injunc- ee co 
tion to stay proceedings if the Bank pendente lita should sue mennurieup. 

out an order of seizure upon the mortgages in question. The poem 
validity of the bonds and mortgages cannot be examined by prohibition will 
the Supreme Court upon the appeal taken from the interlo- prohibiting th 
cutory judgment dissolving the injunction, and whether an — me 
appeal will lay at all from such a judgment, depends uponins to wy a 


; 7 cause on its me- 
the question whether it may operate a gavamen irreparabile. rits, while an 
The cases to which our attention has been called, in which it ny ll, 
was held that an appeal divests the court @ qud of jurisdiction, pf 
or rather suspends its jurisdiction, pre-suppose a final judg- pr eal | 
ment upon which the case is taken before the appellate main action. 
tribunal. In this case it is clear that judgment final remains . 
yet to be pronounced after a trial upon the merits, and that 
quite independently of any decision which may be rendered 
upon the present appeal; for whether the injunction was or 
was not properly allowed in the first instance, the validity 
of the mortgages remain to be examined. 


Let the rule be discharged. 


WETMORE & CO. vs, MERRIFIELD. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


It is not required to be proved, that the laws of Mississippi where a note is 
made payable, does not make it necessary to present it for payment, at the 
place designated therein, in order to maintain an action against the maker’ 
when the want of demand is not pleaded. , 

65 VOL. XVII. 
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EAstern Drs, Parol evidence of the law of a state is admissible, where it appears the common 

March, 1841. _ law only prevails; it is only when the evidence discloses the fact that the law 

Sotane & Be. attempted to be proved is a statute law, that a certified copy is the best 
08. evidence. 

“ee: This is an action against the maker of a promissory note 
executed in New York, and made payable to the order of the 
plaintiffs, at the Branch of Planters’ Bank Port Gibson, Mis. 
sissippi. 

The defendant pleaded the general issue. 

Parol evidence was offered to show that in Mississippi it 
was not necessary that a demand be made on a note payable 
at a particular place in order to recover; that the common 
law prevails in that state; the testimony was objected to, but 
received and a bill of exception taken. 

It appears that in practice and according to the decisions in 
Mississippi that no demand at the place where a note is made 
payable, is necessary in order to recover. 

There was judgment for the plaintiffs, and the defendant 
appealed. 


_ Wharton, for plaintiffs. 
C. M. Jones, contra. 


Simon, J. delivered the opinion of the court. 

This is an action against one of the makers of a promissory 
note, executed in the state of Mississippi; the defendant 
pleaded the general issue, and judgment having been ren- 
dered against him for the amount of the note with eight per 
cent. interest, said defendant appealed. 

This case presents no question of any importance; it was 
admitted by the parties that the interest in Mississippi is eight 
per cent. 

The record however contains a bill of exceptions taken to 
the opinion of the court, permitting the plaintiffs to prove by 
parol that. by the laws of Mississippi where the note is made 
payable, it is not necessary to present it for payment at the 
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place designated therein, in order to maintain an action Essreax” Dis, 
2 . . 1. 
against the drawer. We cannot perceive the bearing or im- ere, 108 


portance of the fact sought to be proven, as the defendant has — 


not pleaded the want of amicable demand, and as the maker ram & ourru 


of anote is always bound and cannot plead this matter in dis- ft is not re- 


charge of his obligation.—However it is, the Judge a quo did a = y 


not err in receiving parol evidence of a law of a state in which, sinpt “<a 
the testimony shows, the common law prevails; it is only pou c.... 
when the evidence discloses the fact that the law attempted to make it neces- 

i ‘ ey | to present 
be proved is a statute law, that a certified copy of the statute jt for payment, 


itself should be produced as the best evidence. 4 La. Rep. price ay cee 


4 ; j 4 in, in order to 
382; and there is no necessity of showing that there is no pe Fb pe 


statute law on a particular subject, to be permitted to prove it tion against the 
maker, when 

by parol. 2 La. Rep. 154. the want of de- 
mand is not 

It is therefore ordered, adjudged and decreed that the judg- re ai 
ment of the Commercial Court be affirmed with costs. dence of the law 
of a state is ad- 

missible, where 

it appears the 

common law 


only po 85 
it is only where 
the evidence 
discloses the 
fact that the law 
attempted to be 
proved is a sta- 
pan that a 

ee eed certi is 
the beet eb 
dence. 


COMSTOCK ET AL, vs. PAIE & SMITH. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A return that an appellee “ was absent from the State,” is insufficient to author- 
ize service on the attorney; non constat, that his absence was temporary or pere 
manent. 
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Eastern Drs. Irregularities in service of citation do not authorize the dismissal of the ap- 
March, 1841. peal. 


eee.’ ©6‘This is an appeal from a judgment setting aside a seques- 


Pate & SMITH. tration. 
The defendants and appellees moved to dismiss the appeal 
on the ground that they were not legally cited. 
Citation was returned as to Smith not found; and Paie was 
returned as being absent from the State, and service made on 
his attorney: 


Eggleston & Clark, for the plaintiffs. 
Bartlette, contra. 
Martin, J. delivered the opinion of the court. 


This is an appeal from a judgment setting aside an order of 
A return that j ismi i 
saat ase sequestration. The dismissal of the appeal is prayed for on 


qabeent from the the ground that service of citation was improperly made on 
tate,”’ 1s insuf- : 
ficient to author- the attorney of one of the appellees and no service was made 


the Pore non 0 the other, because he could not be found. The sheriff’s 


constat, that his return shows that as to the first appellee, ‘he was absent from 

absence was 

temporary or the State ;”’ non constat, whether this absence was temporary 

permanent. He f ite sa ail 
Irrecularities Of Permanent. The petition of appeal shows that both appel- 


in service of ci- lees reside in the State. This might have been, but was not 
tation, do not 


ates - ~ eked out by evidence. According to the late act of the Legis- 
appeal. lature, passed the 20th March, 1839, the irregularity, if any 
exists, does not authorize the appellee to demand a dismissal 
of the appeal, but requires that time should be given to cor- 

rect it. 
It is therefore ordered, that time be allowed until the first 
Monday in May next, to make new service of citation and pe- 


tition of appeal on the appellees. 
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UNDERHILL ET AL. vs. TOWNSEND & JONES. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


Anassignment made by a debtor for the benefit of such creditors as become parties 
to it, and declared null as to those not parties, does not prevent a creditor who 
signed from suing and recovering his debt, and to be paid out of the funds in 
the hands of the assignee or agent of the creditors, pro rata with the others, 


This is an action against the makers of a promissory note, 
and a judgment prayed in solido against them. 


The defendant, Townsend, admitted his signature but denied 
that he was liable. He avers that being indebted to the plain- 
tiffs and divers other persons, he made a certain compromise 
by which he was released from his indebtedness. That on the 
19th February, 1838, by an authentic act passed before H. B. 
Cenas, Notary Public, he transferred and assigned to certain 
creditors, mentioned in said act, among whom were the plain- 
tiffs, a certain claim against the Louisiana State Marine and Fire 
Insurance Company, for about $14,000. That the plaintiffs 
having become parties to said act, and are irrevocably bound 
thereby, &c. 

Upon these pleadings and issues the case was tried. The 
character and effect of this assignment has been once before 
this court already; see 13 La. Rep., 551. In that case the 
act of assignment was declared null and void as to creditors 
who were not parties. In this case the plaintiffs had signed 
and were, with the other creditors (except Walton & Kemp 
whose claim was to be paid entire) to be paid pro rata from the 
fund assigned. : 

On hearing the parties and evidence there was a judgment 
of non-suit, from which the plaintiffs appealed. 


Clark & Eggleston, for the plaintiffs and appellants. 
Wharton, for the. appellees. 


Bullard J. delivered the opinion of the court, 
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UNDERGILL 
ET AL, 
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TOWNSEND & 
JONES, 





CASES IN THE SUPREME COURT 


This is an action upon a promissory note against the makers 
in solido. One of them pleads their release by virtue of ¢ 
compromise entered into with the plaintiffs and other creditors, 
passed before H. B. Cenas, Notary Public. There was judg 
ment of non-suit, and the plaintiffs appealed. 

It appears by the act in question that the defendant, Town. 
send, assigned to any of the creditors of the firm who might 
make themselves parties to the act, a claim against the Louis. 
iana State Insurance Company for about fourteen thousand 
dollars, to be collected by one of the creditors as agent and dis. 
tributed among those creditors who should make themselves 
parties to the agreement, after first paying costs, fees of coun- 
sel and other expenses incurred in the prosecution. It was 
agreed that the claim of Walton & Kemp, one’ of whom was 
the agent appointed to collect and distribute the fund, shonld 
be paid in full and the others & pro rata, and that none of the 
creditors should bring suit within six months. 

This agreement and partial assignment has already been 
declared to be null as to creditors not parties to it; 18 La. Rep. 
551. 

It appears to us that the court erred in giving judgment of 
non-suit. Whether the agreement was valid or void between 
the parties, it does not purport to release any debts due to the 
creditors who signed it, and, consequently, if the plaintiffs have 
shown themselves creditors of Townsend & Jones, it is not 
easy to perceive why they are not entitled to a judgment, al- 
though they may be bound to receive their distributive share 
of the fund in the hands of the agent of the creditors, and who 
is made garnishee in the present case. ; 

After this contract has been carried into effect to a certain ex- 
tent by a partial distribution of the fund, we think it cannot be 
treated as an absolute nullity by one of the parties to it, and 
that all the creditors who signed it ought to be made parties to 
any action having for its object to rescind it as to the contract 
ing parties. The nature of the debt to Walton & Kemp, which 
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was to be paid in full, does not appear. It may have been of Easterx Dis. 
such a nature as to authorize the preference and privilege given — a 
it by the other creditors who signed the agreement. Admit- “oa 
ting that the agreement is void on its face as to creditors not ve. 

: . ; TOWNSEND & 
parties to it, as was held by this court, it does not follow that —jonzs. 
the parties themselves may treat it as null and void. Having Anassignment 
consented to the distribution of a particular fund belonging to pared de me 


their common debtors, among themselves, they may be told, ofsuch creditors 





volenti non fit injuria. The plaintiffs having proved their de- is to it, a 
mand are, in our opinion, entitled to judgment, but the Bar- to those not pars 


 nishee is bound to pay over to the plaintiffs only such a part of oovellatieem 


the fund in his hands as they are entitled to under the agree- tor = sign- 


7 rom su- 
Me and recover- 
— in his debt, and 

The judgment of the Commercial Court is therefore avoid- to be paid out of 


the funds 
ed and reversed, and proceeding to render such a judgment as, hands of > are 


.in our opinion, ought to have been given below, it is further _ coolio 
érdered, adjudged and decreed, that the plaintiffs recover of pre i tae with 
the defendant, Townsend, fourteen hundred and ninety-two 

dollars and sixteen cents, with interest at five per cent. from the 

second day of July, 1836, until paid, with costs in both courts; 

reserving to the plaintiffs their right to receive their share of 

the fund in the hands. of the garnishee, according to his an- 

swer, in part discharge of this judgment. 
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CASES IN THE SUPREME COURT 
CANTRELLE ET AL. vs. PERCY. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW-OREEANs, 


The endorser cannot object to the plaintiff’s evidence showing that the signa. 
ture of the maker of the note was erased through error, when he has not set 
up this defence in his answer ; although this circumstance was not alleged in 
the petition. ‘ 

When an appeal appears to be taken solely tor delay, judgment will be affirmed 
with the maximum of damages. 


This is an action against the endorser of a note, signed 
‘‘Caboche.” 

The defendant admitted his signature, and averred that his 
endorsement had been procured under certain deceptive cir- 
cumstances, and the note afterwards detained and passed away 
through fraud; and was not received in the usual course of 
business. 

On the trial, the plaintiff produced a witness to explain the 
erasure of Caboche’s name, and to show it had been erased in 
error. This was objected and excepted to, as there was no 
allegation in the petition to this effect. There was no attempt 
to sustain the defence; and judgment was rendered for the 
plaintiff; from which the defendant appealed. 


Canon, for the plaintiff, prayed the affirmance of the judg- 
ment, with ten per cent. damages. 


Roselius, contra. 


Simon, J. delivered the opinion of the court. 


This suit was brought against the endorser of a promissory 
note of hand; the defendant avowed his signature to the note, 


and pleaded certain matters in avoidance of the plaintiffs’ ac- 


tion, which are entirely unsupported by evidence ; judgment 
was rendered against him, and he appealed. 

On the trial of the cause, plaintiffs introduced a witness to 
show that the signature of the maker of the note was erased 
through error; the testimony was objected to by the defen- 
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dant’s counsel, on the ground that there was no averment in Kasrerw Dis. 
the petition that said signature had teen erased through error; Moree tee 
but the Judge admitted the evidence and the defendant took 


a bill of exceptions. 


The Parish Judge did not err: the note is declared upon in The endorser 
the petition as if the signature of the maker had not been the pla aif's 
erased and is annexed thereto; the object of the evidence ity og 

H we nature of t 
was merely to explain the reason why the drawer’s signature nee 
appeared to have been erased, when the note was produced; — was erased 


. . s eae 
and if any material circumstance existed so as to show that ale nebeat 
the erasure was to effect or destroy the liability of the en- Fide Ag hea 


: . 1 hi a8 ° swer; alth 
dorser, it was his duty to avail himself of it in his answer. {}< — 


On the whole, we think this appeal was taken solely for iileged a 


delay, and that the plaintiffs are entitled to the damages by petition. 








FOLEY 


DUFOUR ET AL. 


them prayed for in their answer. i. 
tak 
It is therefore ordered, adjudged and decreed that the judg- for delay, nage 
ment wi 


ment of the Parish Court be affirmed with costs, and with ten affirmed with 


percent. damages as for a frivolous appeal. pe ane 


FOLEY vs. DUFOUR ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
(CN A RE-HBARING.) 


Where a party, at the suggestion of the court, submits to a non-suit, on a tender 
allowing him the faculty to have it set aside, if he is aggrieved by the decision 
refusing to set it aside, he can appeal. ~ 

The syndic is without authority to raise mortgages existing on property surren- 
dered, in favor of persons, before it passed into the hands of the insolvent, and 
who are not his creditors. 

66 VOL. XVII 








CASES IN THE SUPREME COURT 


. Eastern Dis, This is a hypothecary action on a mortgage purchased by 


the plaintiff at sheriff’s sale, under an execution which issued 
on his own judgment, against Madame Veuve Elfert, as ty. 


vs. 
purouR ET AL. trix of her two minor children, to recover several slaves, sub. 





ject to said mortgage. 

The present defendants are third possessors of these slaves 
on which the plaintiff’s mortgage bears; having purchased 
them at Marshal’s sale. 

The evidence shows that Maurice Elfert died in the parish of 
Assumption, where the present plaintiff resides, in May, 1828, 
In the same year, his estate was appraised and inventoried, and 
the widow confirmed as natural tutrix of her two minor chil- 
dren, and in the following year the community property 
amounting to $6397, including the slaves in contest, was adju- 
dicated to her with the consent of a family meeting. 

On the 11th October, 1834, the present plaintiff obtained a 
judgment in the Court of Probates against the widow as tutrix 
of her two minor children for $1283-38, with 10 per cent. in- 
terest thereon, one-half to be borne by each of the minors. 
Under this judgment he had the mortgage existing on these 
slaves in favor of said minors, seized and sold, and became 
himself the purchaser. 

In the meantime the slaves were sold the 28th March, 1831, 
by the widow (Marie Rose Rousselle Elfert) to Coulon Jumon- 
ville, who became insolvent, surrendered them, with his other 
property, to his creditors, and they were sold, and the mort- 
gage existing on them raised or attempted to be raised by the 
syndic in a notarial act. The minors, Elfert, were put on the 
tableau of distribution as creditors, and on the 13th Novem- 
ber, 1834, the tutrix gave the syndic an acquittance for the 
sum of $4037 75, on account of the proceeds of these slaves. 
They were purchased at syndic’s sale by Honore Folse; and 
on the 5th June, 1835, seized and sold by the U. S. Marshal at 
the suit of Camille Castagné against Folse, and bought by the 
present defendants. 
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The District Judge was of opinion the plaintiff could not Easrers Dis. 
March, 184A. 


recover, and suggested that he waive a trial by jury and take 
a non-suit, with leave to set it aside on motion, which was ac- 


cepted. On moving to set the non-suit aside, the motion was vurour BY aL. 


overruled by the court; it being of opinion that the raising of 
the mortgage by the syndic exempted the slaves from its ef- 
fects. From the judgment rendered therein the plaintiff ap- 
pealed. 


. L. Janin, for the appellant : 

" The syndic had no right to release this mortgage, even if the 
release and payment had been real. It has already been stated 
that the 31st section of the act of 1817, 2 Moreau’s Digest, 
433, restricts the syndic to the release of the mortgages “ in 
favor of the creditors.’”’ In the present case, when’ Coulon 
Jumonville bought the slaves, the minors Elfert did not become 
his creditors. Coulon Jumonville did not assume the payment 
of this mortgage, he only bought subject to im and, it is said, 
paid the full purchase money in cash. 


2. The restriction in the act of 1817 rests on obvious grounds. 
The syndic may raise the mortgages in favor of the creditors, 
because he is their agent and responsible to them, and because 
they are parties to the proceedings. On the contrary, a mort- 
gage creditor, whose pledge passes, perhaps, without his 
knowledge, into the hands of a third or fourth purchaser, and 
is finally surrendered, is not represented by the syndic, has no 
knowledge of his proceedings, and must assuredly be called 
upon to present his claim, before his mortgage is extinguished. 


3. The question now raised, however important has never 
been adjudicated by this court. But the reasoning here made 
use of, is only an extract from the opinion of this court in the 
case of Williamson et al. vs. their creditors; 5 La. Rep., 620. 
It is now well settled that a probate sale extinguishes all the 
mortgages granted by the deceased; the settlement of a suc- 
cession is entirely analogous to that of a surrendered estate, 


FOLEY 
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Eastern Drs.and the same necessity exists in either case for an extinction of 
March, 1841. s1) : 

——"—. the mortgages, and still if the property was mortgaged before 

Ys it was acquired by the deceased, such a mortgage is not raised 


DUFOUR ET AL. hy the probate sale, but follows the property. 


4. It makes no difference that after the sale and the erasure 
of the mortgare, the minors were, for the first time, put on the 
tableau a; creditors. -If the erasure was illegal when made, 
the subsequent assent of the tutrix could not cure its illegality. 
Moreover, in this case, the tutrix could not act as the represen- 
tative of the minors, she being the real debtor, and her inte. 
rests opposed to theirs. 


5. Lastly, this is a mortgage of a peculiar description. It 
arose from the alienation of the property of the minors, the 
assent of a family meeting was required to receive it ; the same 
assent is necessary to release or change it. Its release is as- 
suredly the alienation of the minors’ property, and should the 
powers of a syndic be as extensive as contended for by the 
defendants, they would be restricted in this case by the forma- 
lities prescribed for the alienation of the property of minors, 
It is perhaps correct to say, that this is a debt of a higher na- 
ture than any other, which might be due to a minor—it is 
his tutor’s debt—it replaces the minor’s real property, and 
should partake of the stability of real property. If the pro- 
ceedings attempted’ in this case, could be sanctioned, there 
would be very little security for minors against a spendthrift 
parent. 


Ducros & Marsoudet, for the defendants, insisted that the 
plaintiff had lost his right of appeal in taking a non-suit, which 
is in the nature of a discontinuance; and he cannot afterwards 
ask relief from this court from a judgment to which he volun- 
tarily submitted. 


2. The defendants rely on the release of all mortgages ex- 


isting on the slaves by the syndic, under the 31st section of the 
act of 1817; 2 Moreau’s Digest, 433. 
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Martin, J. delivered the opinion of the court. Eastern Drs. 
March, 1841. 


This case is before us ona re-hearing. The defendants and o> 


appellees complain that this court erred in rejecting their ap- — io 
3 


plication for dismissal of the appeal. They urge that a non- 


_ suit is a discontinuance of the action, or at least a judgment 


granted on the solicitation of the plaintiff, who cannot seek relief 
at our hands when he has voluntarily discontinued his action, 
or obtained the judgment he asked for. 
In the present case, the plaintiff neither discontinued his ac- 
tion nor prayed for anon-suit. On the suggestion of the court wy)... _— 
he submitted to a non-suit, and waived his right to resist it and 4t the suggestion 


: ‘ ‘ of the court, sub- 
insist on a verdict, on a tender allowing him the faculty to have mits to a ‘non- 
the non-suit set aside. This faculty is often given at Nisi perth 
Prius to prevent delay in the trial of cases, and afford to coun- mye gy a 
sel time to prepare their arguments and collect their authori- rb orm by 

; ss : P e ecision re- 
ties. If, on the hearing of a motion to set aside the non-suit, fusing to set it 

, eau ee aside, he can ap- 
the party believes that he is injured by the decision of the court, peal. 


nothing prevents him from seeking relief by an appeal. 


It does not appear to us that we can act on the merits of the 
case, as requested by the counsel of the defendants. 


It appears from the facts disclosed in this case that Maurice 
Elfert died intestate in the parish of Assumption, in May, 1828, 
leaving a widow and two minor children ; that she was confirm- 
ed as the natural tutrix of the minors, and the community pro- 
perty, among which were six slaves and a tract of land on La- 
fourche, adjudicated to her and affected by a mortgage in favor 
of the minors for their portion; that the petitioner obtained a 
judgment in October, 1834, in the Probate Court of that pa- 
rish against the widow as tutrix of her minor children; that in 
1835 a fieri facias issued and the mortgage in favor of the mi- 
nors was seized and sold to the plaintiff and a sheriff’s deed 
made to him accordingly ; that the slaves are now in posses- 
sion of the defendants who refuse to abandon them or pay the 
amount of the mortgage; that the widow sold them to Coulon 
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Eastern Drs. Jumonville, subject to the minors’ mortgage ; that Jumonville 
March, 1841. 1,.¢ame insolvent and surrendered them to his creditors ; that 
= they were sold at public auction to one Folse, the syndic having 
purour xt at. caused all mortgages on them to be cancelled and annulled; 
that the proceeds of the sale were placed on the tableau to the 
credit of the minors, and paid over, as is asserted by the defen- 
dants and not denied by the plaintiff, to the tutrix and mother 
of the minors; that in virtue of a judgment obtained in the 
United States Court at the suit of Camille Castagné against 

Folse, the slaves were seized and sold to the defendants. 

At the trial of the cause the following judgment was render- 
ed by the court below: 

‘‘After hearing testimony, on the suggestion of the court, the 
plaintiff submitted to a non-suit, with leave to said plaintiff to 
set the same aside; whereupon it is ordered by the court that 
the jury sworn in this case be discharged from the further con- 
sideration of the same.” 

Among the reasons assigned by the District Judge for re- 
fusing to set aside the non-suit, he was of opinion that the syn- 
dic of the creditors of Jumonville, had authority to raise the © 
mortgage of the minors, under the 31st section of the law of 
1817, 2 Moreau’s Digest, 433, which provides that ‘ the syn- 
dics, for the purpose of effecting the sale of the property as- 
signed, shall even be authorized to give a release of the mort- 
gages which may exist on said property in favor of any of the 
creditors : provided they require the other securities which may 
have been prescribed by the mass of the creditors; and provi- 

The ante ;,ded, also, that they keep in their hands the proceeds of said 
pai authori- property, subject to the same rights in favor of the said mott- 
gages existing gage creditors, which they had on the property itself, on which 
Seed. te fen their mortgages existed.” 
vor of | Pet” Itdoes not appear to us that the minors of Elfert are credi- 


sons, before it 


passed into the tors of the insolvent, within the meaning of this law. ‘Their 
solvent, and who rights of mortgage arose before the property passed into his 
are not his cre- “i x 

ditors. hands; they are not parties to the concurso, nor has the syndic 
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any authortiy to act for them as their mandatory. Being of Easrznw Drs. 
opinion that the court erred on thiis point and that the cause bases dine 
must be sent back for further proceedings, it becomes unne- **™*® >* 4™ 
cessary to notice any other question raised by the parties. DARCY, 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed ; 
that the non-suit be set aside; and the cause be reinstated, and 
remanded for further proceedings, accordirig to law; the ap- 
pellees paying the costs of this appeal. 


FRYER ET AL. vs, DARCY. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Proof of the defendants signature as acceptor; and also of the payee of the bill, 
when the general issue is pleaded, and the signatures of the acceptors are spe- 
cially denied, is required before a recovery can be had. 


This is an action on a bill.of exchange for $1065 90, drawn 
by J. Stewart in New York, the 14th December, 1839, paya- 
ble one month after date to the order of the drawer; drawn on 
and accepted by Gossip & Co., New Orleans ; payable at 157 
Water street, New York. 

There was the record of a suit and judgment in New York, 
rendered against the defendants, George H. Gossip and James 
Darcy, for the amount of the bill sued on; but it appears that 
the defendant Darcy was not cited; the writ being returned as 
to him, not found. 

The present suit is instituted on the bill of exchange, and 
also on the record of the suit in New York. 
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Eastrers Drs. The defendants for answer, pleaded a general denial ; and 
aver, that inasmuch as oyer of the bill is prayed for and re. 


March, 1841. 
¥ nyse BT at. fused by the court, they specially deny having ever affixed their 


8. 
pancr. signatures to the said instrument. 


On these pleadings and issues the cause was tried by the 
court. There was judgment for the entire amount of the 


plaintiffs’ demand, without any proof being made of the signa. 


natures of drawer and payee of the bill, and also of the ac. 
ceptors. After an attempt to obtain a new trial on the ground 


(among others) that there was no proof of the signatures of 


any of the parties to the bill, was overruled, the defendant, 
Darcy, alone appealed. 


L. C. Duncan, for the plaintiff. 


Micou, contra. 


Martin, J. delivered the opinion of the court. 


The defendant is appellant from a judgment against him, as 
the acceptor of a bill of exchange in favor of the plaintiffs as 
endorsees and holders. Several pleas and exceptions were 
pleaded, and among them, the plea of the general issue and a 

Proof of the SPecial denial of the signatures of the acceptors. The conclu- 


defendant’s sig- sion to which we have come on the two last pleas renders it un- 


nature as accep- 7 
tor, and also of necessary to examine any of the others, or the exceptions. 


the payee of the — 
bill, when the No proof was made of the defendant’s signature as acceptor, 


a te oh nor of that of the payee; although the absence of this proof 


ene ap was made the grounds of an application for a new trial, which 


ially denied : as 
Scout ved be. aS resisted by the plaintiff and overruled. 
fore a recovery 


aatsted: There were two defendants against whom judgment was ob- 


tained in the court below; but we have taken notice of the ap- 
pellant only, as his co-defendant did not appeal. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be annulled, avoided and re- 


: 
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.. “ms reg th vase COURT TOR THE PARISH AND CITX OF SEW-ORERANG 


Proceedings om bail bonds when the Soh ee 
tobe tried summarily and without the intervention of ajury. 





So sureties in a bail ve. the right to proceed by rule, taken on th he 
: verse party, to show ty . ne Se jee 3 


Whenever a question arises Out of « bail bond, nis oindiieaales 
* wédestroy the surety’s liability, such question is incidental to the main action: 
ee ; aiies 


Ae ie * dé , 3 dee: 
Tie sureties in a bail given by one of the defendants, las | 


a. Cater, took a rule on the plaintiffs to show cause why : 
Bae = eer : ine * 
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Bae ‘evidence in the: case, that the defendants. ‘ 
an to the plaintiffs at the time of the arrest... noha : 


— When the rule was called for trial, the counsel " 
i ae plaintiffs objected to going into trial, on the grounds’ 
rule was not the proper remedy; and secondly that the ‘cottt 

had no right to cancel bail bonds, except upon the surrend 


Bie oe 











of the principal, which objections being sustained, the co I 
for the rule took a bill of exceptions. The rule was conse, 
quently discharged, and the defendants appealed. . 


Clark & Eggleston, for the plaintiffs. 


Elmore & King, for the defendants and appellants, 


ti : Simon, J. delivered the opinion of the court. " 
is This case comes up on arule taken by the sureties in the | 
' 








bail bond of one of the defendants, on the plaintiffs to show. 
cause why the said bond should not be cancelled, and ‘the 
sureties discharged from any further liability on the same, for 
the following reasons: Ist. that the evidence and proceedings — 
on file show that judgment was rendered upon a causeof ' 
action acquired by the plaintiffs subsequent to the issuing ' 
of the arrest.—2d. that the parties have been discharged ‘by 
operation of law.—And 3d. that from the answers of plaintifis 
to interrogatories and other evidence of the case, it is manifest 
that the defendants were not indebted to the plaintiffs at the 
time the arrest issued.—The lower Judge being of opinion — 
that a rule was not the proper remedy and that he had no 
right to cancel the bond by this course of proceeding, ‘except 
“upon the surrerider of the principal, discharged the Bg 02 
the sureties appealed. 
“The ‘appellees contend that the sureties in a bail bond being 

not parties to the suit in which the bond was given, | 

right to move for a rule; and that a bond cannot be 
on a rule to show cause except in one instance provided for by 


ee ye ey Sr ce > TRE Sc Oa auras eee eae ra ae En ious ge 
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thewarts 232 of the Code of Practice, where the, | 
| debtor has been surrendered, which is not the case here.) i= 
- JWe-think the Parish Judge erred: The art. 755 of the 














of, Practice provides that judgment shall be:pronounced 08s 
summarily on all incidental questions arising in the course.of ———— 


. a civil trial; and under the art. 235 and 2d. sec, of the law of on ———— 
1839, page 162, proceedings on bail bonds, when the surety — pi 


"is sought to be made liable for the amount of the judgment b Pagdheneg = 


‘yendered against the debtor, are to be tried summarily and tried summari- 
without the intervention of a jury; the same right is specially p ge Boer 2 


allowed to the surety, after the surrender of the person of the of a Jory. 

debtor, for the parpose of obtaining the cancelling of the Bre Nee 
bond, and such right is not restrained to the case provided for the right o.. 
in the arf. 262. It is evident from these provisions of the law taken on the ad- 


#3 that the surety on a bail bond is so far considered a party (0 sew oneal 


the suit, that the plaintiff is entitled to proceed against inal Se Se — 
summarily .on simple motion or rule to show cause in the suit me the sureties 
inwhich the judgment has been rendered; if so, we can see 

no good reason why the means of defence given by law should FO yy 
not be equal to the means of aggression and why the surety Sends leer tg 
should not be permitted to obtain his discharge, on any legal oe 
gtound he may have to set up, by resorting to the same mode troy the surety’s 


of proceeding. All that relates to or results from a bail bond oes J 
ina civil action, may be considered as incidental questions = pe 
arising in the course of the suit; the principal action is the aw Ps ie 
origin and cause of the liability of the defendant’s surety on — & new 
the bond, and without the proceedings on which the: atrest 
+ |. wasissued, and those subsequently had, the plaintiff would 
‘ have no claim to set up against the bail. We do not therefore 
hesitate to say that whenever a question arises out of ,a bail 
bond, either to enforce its payment, or to destroy the surety’s 
liability; such question is incidental,to the main action, and 
maybe, tried. summarily and without the necessity,of institut- 
ing a new suit. Tee oe 

Itistherefore ordered, adjudged and decreed that the judg- 
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;Drwmant-of the Parish Court be annulled, avoided and xeverg 

. that the rule obtained by the defendant and his #upétic , 
reinstated, and that this case be remanded for) fusther. 
céedings thereon according to law; plaintifis and. appe 
paying the costs of this appeal, : 





VARION vs. BELL, 


= : 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


‘Where it is ascertained that more repairs were required on a steam boat than 
were contemplated between the parties and included in their contract, thecom, 
tractor will be entitled to the value of his extra work at a fair price, without 
being liable for the delay occasioned thereby, beyond the time zed by Seraaa é 

The principal or master workman is only entitled to extra pay for his person!’ 
Sennen Seren he sees Pia Sn SN Re 
employed. ? 


This is an action instituted on a contract, and on an account 
annexed, charging extra repairs, for work and personal super- 
intendence of the plaintiff in hauling out and caulking the; 
steamboat Bayou Sara, belonging to the defendant, in the sume; 
mer of 1836. The plaintiff claims an additional or extra aly 
lowance for work and repairs made by him over and above the: 
sum stipulated in the contract. i 

The defendant denies the correctness of these extra oni 
and also his liability to pay them; and avers that by the terms: 
of the contract he is entitled to damages foreach day of the der’ 

Aention of the boat beyond the time stipulated.for the comple-» 
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fethe work in the contract; and sets up a —e 4 
ge) was first tried before the District Court and there “Asta 4 


ment for the defendant; which on appeal to this court 23% , a 


~” 














i 


we er ed; see 12. La. Rep., 384. 

iB the return of the cause to the District Court, it was tried 
; jury, and a verdict found for the plaintiff in the sum of 
BS dollar; and a new trial was granted. ; 

i The cause was ultimately removed to the Commercial Court, 
| and again submitted to a jury, who after hearing all the evi- 
dente and arguments of counsel, returned a verdict for the 
plaintiff of $1114 43. After an unsuccessful effort to obtain a 
new trial, from judgment confirming this verdict the defendant 


appealed. 


R. Hunt & Lockett, for the plaintiff, showed: 
1. That this suit is brought to recover a balance of $1242 43, 
for work done to the. Bayou Sara, and fully set forth ‘in the 
’ contract and account annexed to the petition. 

“2. The answer pleads payment in full for all that was due ; 
charges that the petitioner had many illegal items in his ac- 
count, to wit : for attendance, for extra work, for hire of hands, 

| &ec.; and claims damages of $3000 for detention of the steamer. 
4 An account, containing the items overcharged, was filed with 
the answer. 
8. The agreement between Bell and Varion consists of two 
parts: 1. The two first articles stipulate for the hauling out, 
caulking and launching the steamer for $1150. 2. The third 
and fourth‘articles stipulate the rates to be paid for timber, 
_| _. ship carpenters, &c., and provides that the work should be done 
x to Captain Laurent’s satisfaction. 

4, Robert Garland, the clerk of petitioner, swears that he 
kept an account of the work done and materials furnished in 
the repairs of said boat by Varian; that the charges made, 
corresponded exactly with the prices actually paid by Varion, 
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F as and that these were reasonable. This is ems other 
Mare, WOM itnesses. alge 
VARION 5. Mr. Stockton and Captain Spedden, were clad ony o oi 
' peut. § Captain L. to examine the steamer. Captain L.' said 
done all he intended to do to her, all he thought nece ry; and ie 
wished to have her reported by them, as inspectors, tobe afirst 
class boat, and John M‘Leary heard Captain Laurent say he 
was satisfied, &c. he 
6. Then the contract was functus officio. This was seven or _ 
eight weeks after the repairs commenced ; so says Captain Lan. 
rent, Captain Spedden says four weeks. Captain Stockton 
says some time in July or August, 1836. Garland says prior 
to 13th August, 1836, | 
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C. M. Jones, for the defendant, contended that by the cons 
tract, the hauling out and caulking the boat should have been — Ps 
done for $1150, and no extra charge of any description was to 
be allowed ; and yet the defendant is charged $220 for extra 
caulking, when it is shown the whole would only have cost ee 
$500 ; and $4 per day for the personal superintendence of the 
plaintiff eighty-six days, amounting to $344, which is more 
than the original account. There he charged $3 for the first 
thirty-two days, and $4 per day for the last fifty-four days, 
making a difference of $32 in his favor. He is not entitled to 
a dollar of this charge. 











2. There was no necessity for extra caulking, if it had 
been done properly at first. The evidence shows the boat. 
never was properly hauled out, and that consequently she could 
not be properly caulked while her stern was in the water. 





3. By the terms of the contract, the plaintiff was to furnish — 
ship carpenters at $3 per day, yet he has charged $3 50: per 
day, making $80 50 more than he was entitled to. He has 
obtained a verdict for more than was due him, under the com 
tract, in the sum of $612 50, to wit : $312 50 for his'personal’ 
superintendance ; $220 for extra caulking ; and $80 50for 
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_ extra carpenter’s hire ; ‘so that the court will perceive if the ASTE 
slea in reconvention is entirely overlooked, and also the evi 
nee which shows what work was executed under the defen- 
nt 8 direction and paid for by him, the plaintiff is only en- 
ed tothe sum of $629 93 by the most liberal construction 
ee | t contract ; for these reasons a reversal of the judgment, 
2 aid: remanding the case is asked for; or that it be so amended 
ag to allow only $629 93. 

































: Morphy, J. delivered the opinion of the court. 


é Plaintiff seeks to recover a balance of $1242 43, for work 
' done and materials furnished for the repair of the steamboat 





Bayou Sara, according to an account and contract annexed to 
his petition. The answer pleads payment in full of all that 
| plaintiff is justly entitled ; objects to a number of charges in 
the account, and demands in reconvention $3000 damages for 
the detention of the boat thirty days beyond the time necessary 
for the repairs. This case has already been before us on an 
appeal brought up by plaintiff against whom judgment had 
been rendered. Some balance appearing yet due to him, but 
: the evidence not enabling this court to determine its amount 
: ‘or to pronounce finally on the plea in reconvention, the case 
was remanded. Upon its return to the inferior court, it was 
| laid before a jury, who returned a verdict for the plaintiff in 
i the sum of one dollar. On a new trial being granted, the 
plaintiff obtained a verdict for $1114 43; and from the judg- 
ment entered up on this last verdict, the defendant prosecutes 
the present appeal. 





The variant views taken of the rights of the parties to this 
controversy by the two juries who passed upon it and by the 
District Judge who first had it before him, arose, no-.doubt, ina 
great measure, from their different understanding of the con- 
tract upon which both plaintiff and defendant rely. It is clear 
from the evidence that the repairs which it was found necessary 


Pee sgn. a 
. ” ey 
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“Dis, to make to the boat as the work progressed, were much greater 


than either party originally contemplated, and this creates the 
difficulty in relation to thé charges objected to in the plaintiff’s 


plained of by defendant. The repairs lasted from the 11th of 


July to the beginning of November. From the testimony of 


the several ship carpenters examined on the trial, we incline to 
think that the defendant has cause to complain of some loss of 
time, which the evidence shows has been extremely prejudi- 
cial to him, but the jury was perhaps satisfied under the eyj- 


dence that the plaintiff could not, at that season of the year, 


procure more hands than he actually employed to do the work, 
and that it was not his fault if, after having nearly completed 


such repairs as were first found necessary, he was ordered to 


take the boat to pieces in order to make her undergo a more 
thorough repair. As to the account of plaintiff, we have ex- 
amined it closely in connection with the contract and the eyvi- 
dence in both records. There are only two of the items ob- 
jected to which, we think, the jury should not have allowed: 
One is a charge of $4 per day for plaintiff’s attendance during 
the repairs, and the other for $3 50, instead of $3 per day, for 


the hire of ship carpenters after the 20th of August, 1836,. 


The jury considered that the contract at that date was at an 
‘end, and allowed these items as customary charges in the ab- 
sence of any agreement. In this, we think they erred, so far 
at least as relates to the ship carpenter’s work. By the third 
article of the agreement, plaintiff engaged to do such ship car- 
penter’s work on the hull, deck- and guards of the boat as he 
would be called upon to do; he was to furnish first rate ship 
carpenters at $3 per day, and timber, &c., at stated prices. &e. 
It appears from the testimony of almost all the witnesses, that 
the boat had not been entirely hauled out of the water; owing 
partly to this circumstance the extent of the necessary repairs 
was not at first ascertained. Before the repairs, however,’ were 
completed, Laurent, who superintended the work for defendant 







account, and the unusual delay and detention of the boat com- ; 


SRA 2, 
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and who had expressed himself satisfied with what had been Bas ean Dis. 
“Gone, called in the insurance office inspectors some time about ‘ 
‘| =“ the 20th of August, 1836, with a view tovhave the boat classed. : 4 
14 On this inspection it was discovered that she required more ex- RUSSELI’s Exn’x 
i a tensive repairs; plaintiff then proceeded by order and the Where it is 
a “djection of Laurent to make these additional repairs, without a oe 
a (|S day’s interruption, as appears from his own account. As he Were required 
) 
f 


























on a steamboat 
had bound himself to do all repairs he might be called upon or pmoace ae — 
required to make by Captain Laurent, we consider that the ad- tween the par- 


’ . , tiesand included 
ditional repairs were but a continuation of those not yet com- intheir contract, 


pleted, and were covered by the contract, although not at first = ergs 





i i i g to the value of 
sf supposed necessary by either party. The evidence satisfies us Hg Pe pr ok 
| that a charge for personal attendance is customary only when = ” rice, 

. . withou 
| there is no contract fixing the hire of the workmen employed. liable for the'de- 
; lay occasi 


It is therefore ordered that the judgment of the Commercial range ge _ 


Court be reversed, and proceeding to give such judgment as, bY The eine: 
in our opinion, should have been rendered below, it is ordered, as = nae 

r n on- 
and adjudged that plaintiff do recover of the defendant the sum ly entitled to 


. e fi ; 
of eight hundred and forty-nine dollars and sixty-three cents, baer 4 = 


with costs below; those of this appeal to be borne by the ap- oe 

tract fixing the 

eee: hire and wages’ 

; | : ' of the workmen’ 
: employed. 











x ! _ MONDELLI vs. RUSSELL’S EXECUTRIX. 
APPEAL FROM THE COURT OF PROBATES FOR THE CITY AND PARISH OF NEW ORLEANS. 


‘Am executrix cannot be arrested on the opposition and affidavit of a creditor of 
the estate she administers, on the ground that she will leave the State before 
_her account is homologated, without leaving sufficient funds to pay his debt. 


The plaintiff, with some others, opposed the homologation of 
68 VOL. XVII 
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Eastens Duaithe account filed by Maria Russell, as executrix of the estate 
tere of R. Russell, deceased, alleging himself to be a creditor’ for 
eet the sum of $784 72, and that only part of his claim had been 

nussei’sEx®’x allowed. He further alleges that the executrix is about to leave 

the State for a longer period than the term of her administra- 
tion; and that under such circumstances ft is proper a dative 
executor be appointed to complete the administration; that said 
executrix be held to bail to secure the payment of such sum as 
may accrue to him on a general distribution of the funds of the 
estate. He makes the usual affidavit for the arrest of debtors 
and holding to bail under the Code of Practice. 


The defendant being arrested, her counsel took a rile on the 
plaintiff to show cause why the order of arrest should not be 
set aside; which on hearing the parties, was discharged and the 
defendant appealed. 


Haynes, for the plaintiff, admitted women could not be ar- 
rested for debt; but in this case the executrix is acting under 
the authority of the Court of Probates and is amenable to the 
power that appoints her, to fulfil the trist with which she is 
clothed. 


_2. Suppose the account of the executrix had been homolo- 
gated, and she had refused to pay over to the creditors the se- 
veral sums admitted to be in her hands, and ordered to be paid 
to them; it cannot for a moment be doubted that she could 
be imprisoned until she had complied with the order, in confor- 
mity to article 1011 of the Code of Practice. 


3. This is the remedy pointed out by law. When a woman 


accepts atrust she cannot expect to escape the pains and pe- 
nalties of the law if she fails to perform it faithfully. a 





Carter, for the appellant insisted that women were privileged 
and free from arrest in all civil cases; C. Pr., 211. 


2. There is nothing in this case to take it out of the general 
rule and provisions of law in relation to the exemption of wo- 
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men from arrest or imprisonment in any civil cause w 
ever. 

































Bullard J. delivered the opinion of the court. teas f 
RUSSELL’S EXE’ 


The plaintiff pregented his petition to the Court of Probates 
alleging himself to be a creditor of the succession of R. Rus- 
sell, deceased; that Maria Russell, the executrix, has render- 
ed an account which was opposed and the oppositions still 
pending; that a part of his claim was acknowledged by the 
executrix. He further alleges that she is on the eve of leav- 
ing the State for a term which will exceed that of her ad- 
ministration; that under such circumstances it is proper a 
dative executor be appointed to settle and liquidate the 
estate. ‘In consideration of the premises the plaintiff alleges 
that he is entitled to have the executrix arrested and held to 
bail for such amount and in the manner contemplated by law. 
to secure to him the payment of such sum as may accrue to 
him ona general distribution of the funds of the estate. He 
accordingly prays that she may be cited and held to bail, and 
that a dative executor be appointed, and for general relief. 
The petitioner swears to the allegations in the petition and to 
the amount of his debt, and that he verily believes that the 
executrix is about to remove from the State without leaving in 
it sufficient property to satisfy his demand, and that the affi- 
davit is not made with the intention to vex Maria Russell but 
to secure his demand. Therefore an order of arrest was 
given. 

The defendant took a rule on the plaintiff to show cause why 
the order of arrest should not be set aside, on the ground that 
neither the facts alleged in the petition nor those sworn to, if 

“true, could authorize the arrest, and that it was illegal... From 
the judgment discharging this rule the defendant prosecutes the 
present appeal. 
It is clear that article 211 of the Code of Practice forbids the 
arrest of women, whether married or single, in civil suits when 





. 
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Easrenn Ms. such arrest is resorted to by a creditor, as the means. given by, a 
sa law to secure the person of the debtor while the suit is pending... 
monpEttt “or to compel him to give security for his appearance after judg... 

RUSSELL’s EXE’X ment ; see articles 210 and 211. That there may be cases, in, 
which a woman acting a autre droit as tutrix, curatrix and penn “ae 

haps executrix, may be arrested and compelled to give security 

may be admitted. But does the defendant in this case come 
under any such category? The affidavit is such as the Code 

of Practice requires in ordinary actions of debt, and the defen- 

dant expressly claims the right to have the defendant arrested 

in order to secure to him the payment of such sum as may be 
found due to him by the estate. He further asks, it is true, for 

the appointment of a dative executor to complete the liquida- 

tion of the estate, but the primary object of the arrest appears 

to have been to secure the debt, the executrix having already 
.rendered an account which in consequence of oppositions had 

not been homologated. 


Courts of Probate have the power to issue orders of arrest ‘) 
in cases in which it is necessary and proper ; Code Prac., 1037, _ i: 
But the law must determine the class of cases in which it shall A | 
be proper to resort to such a method of coercion. The judge 
gives as a reason for maintaining the arrest, that in cases ana- 
logous to the present, Courts of Probate have the right to com- — 
pel a tutor or curator of a vacant estate to give security not to 
depart without rendering his account and paying the balance 
due, if any; and he cites articles sai and 1144 of the Louis- ~ 


An executrix ; iana Code. 


cannot bearrest- 
ed on the oppo- Age ; 
— po It appears to us the plainiiff has not brought himself within 
vit of a credi 

of the estate she the rule established by the above recited articles of the Code, 
administers, on 
the ground that even admitting that executors are subject to the same compul- . 


- ana — sory méasnres with tutors and curators of vacant estates. In 


ned omar is the present case am account had already been rendered and the 

m ty 
without leaving object of the suit was not to compel her to pay the balance of | 
sufficient funds mia 
to pay his debt. her general account, but to secure to the plaintiff his share of it . 





Saat must bring himself strictly within the law. 


BUSS. . 


The jedgment of the Court of Probates is therefore reversed, on: 


and ours is, that the order of arrest be set aside, and that the sean te a 


appellee pay the costs of both courts. 





BUEL vs. NEW YORK STEAMER ET AL. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW-ORLEANS. 


A party should not be permitted to take a second rule even for a new cause after 
having unsuécessfully attempted to sustain the first one for the same purpose 
unless the new cause should have arisen afterwards. 

A witness may be introduced and examined by either party after the evidence is 
closed, when offered before commencing the argument. : 

Proof of the signatures of the subscribing witnesses to an act sous seing privé, 
by the testimony of a witness, will suffice without their production, 


An act of sale under private signature not recorded, is sufficient to prove 
ownership of a slave, when there is no adverse claim, and to show the de- 
fendant’s liability for his loss. 

The captain of a steam boat is answerable for the damage oceasioned by the 
engineer in bringing a slave on board, or acts of those employed by him, even 
when these acts are done contrary to his instructions and without his know- 
ledge. 

To make the captain or owners of a steam boat liable for a lost slave, the plain- 
tiff must in all cases, prove he could have prevented the act complained 
of, but did not. 

An exception, to the charge of the court to the jury, must be taken when the 
judge shall have finished his charge; before the jury retire and in their pre- 
sence. 

Where itis shown a slave was allowed to go on board defendants’ steam boat 
and be carried out of the state, he is liable for his value and all costs and 
damages, and cannot be excused on the pretext that the slave passed for 
free. 





ee 
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Easterx ve ; 
_—— York, to recover the sum of $1500 as the value, and $200 for _ 


BUEL 
vs. 


NEW YoRK ed to him, and was carried away by said boat in the: medi 


STEAMER ET AL, 
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4 eae, 
» This is an’ action against the captain and steamer New : 






expenses, of the slave Prince, which the plaintiff alleges b 






of June, 1836; He prays judgment for said, sum, vie 
the steam boat be sequestered. 

The defendant, E. W. — captain of said boat pleaded 
a general denial. 

Upon these pleadings and issues the case was tried before 
the court and a jury. she 

The plaintiff offered evidence of his being the owner of the ; 
slave, by producing an act of sale sous seing privé, to him 
self from Benjamin F’. Buel, in the territory of Florida, :the 
22d March, 1831, executed in the presence of witnesses: The 
signatures of the witnesses were established by testimonial 






proof of their handwriting, without their production; butthe 
act was not recorded. Both the proof and admission of this 
instrument was objected and excepted to. pie 
The evidence of the engineer shows that the boy..now 
claimed came on board the steamer New York under a false — 
name, stating he was free, and had just came off the steamer i 
Farmer from Cincinnati. He was employed by the engineer 
without the knowledge of captain Burge; who had given d- 
rections not to employ any negro without -first seeing that-he "| 
had free papers; but in this instance from his own story that { 
he was free, no free papers were demanded. By the time i 
the boat reached the mouth of Cumberland river it was, 
certained that the boy was a slave, and captain Burge I 
him handcuffed, put on board the Black Hawk with di 
to bring him to New-Orleans, and lodge him in jail. His pas 
sage was paid, but on the way to New Orleans he made 
escape. The owner never found him. ne 
~There was a verdict and judgment for the plaintiff in. 
sum claimed, and the defendant appealed. rok 
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Strawbridge, for the plaintiff 
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boat’ New York, captain Burge, carried away a slave named 
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NEW YORK 


Plaintiff alleges that in the month of June, 1836, the steam feo. 


Prince; the property of said plaintiff, which never was return- 
ed, and was lost in consequence of his being carried away out 
pf the ‘state by the said steam boat, that the said slave was 
worth $1500, besides which, plaintiff avers he has sustained 
damages by the absence of his said slave and expenses in en- 
deavouring to recover the same, to the amount of $200.) He 
prays that a writ of sequestration issue against the steam boat 
New’ York, and for judgment for the sum of $1700.—The 
defendant pleaded the general issue, and the case having been 
tried by jury, a verdict was found in favor of the plaintiff for 
$1700; and after an unsuccessful attempt to obtain a new 
tial, the defendant appealed.* 
+ Onr attention has been drawn to several bills of exceptions. 
The first was taken by the defendant to the refusal of the 
ourt to let him go into any evidence to support"his second 


‘ile to set aside the writ of sequestration, said defendant A party 


‘offering to prove that the bond had not been filled up until pee . 


‘after the rule was taken, and that he was ignorant of the fact = wane 
when the first rule was taken; we think the Parish Judge did new cause after 


vi unsuc- 
fot err: a first rule to the same purport and effect had pre- coastal at- 
tem to sus- 


Viously been taken, acted and decided upon, although the tain the first one 
defendant had been allowed to bond the boat, and to obtain & ac Bs 


yoke 


‘possession of the property sequestered. We are not ready to ed ry diego 


’ ‘pay that a defendant should be permitted to take a second rule sen afterwards. 
ra ‘even fora new cause after having unsuccessfully attempted 
“tO sustain a’first one for the same purpose; unless the new | 


*eause’ should have arisen afterwards. ad 
The next was taken to the Judge’s permitting the introduc- 

“tion in evidence of a sous seing privé act of sale of the slave 

Prince, after having received the proof of the signature of the 
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Eastzr,Drs, Vendor only; the objections were: Ist. that the subscribing 

aeM. witnesses thereto were not produced nor their signatures | pro 

Nes and 2d. that the act had never been recorded in the 
naw vonx Parish of Orleans. oti 

ime ee eo unnecessary to examine the first objection, because the 

record contains the testimony of a witness who was examined 

to prove the signatures of the subscribing witnesses, and who 

proved them satisfactorily ; this testimony however was reject. 

sie A witness 64 by the court on an objection made by the defendant that it 

duced and ¢a- was too late, as it was offered after the parties had closed theit 


party after the evidence, but before the argument had begun, and the plajn- 
evidence is ¢ ° 
ed, when offer- tiff took a bill of exceptions. In this, we think the Judge 
el “he erred: the 484th art. of the Code of Practice says expresaly 
ie ce that it is only after the argument has commenced that no wit 
nesses can be heard without the consent of all the parties; and 
we are unable to discover any reason why the court d@ gud 
Proof of the S20uld have rejected this evidenée which was produced before 
of the 
ae on commencing the argument, although the parties should, have 
wemeito-en set previously said that their evidence was closed. It seems to 


oe, he a, us that the lower court ought not to have listened to such an 


mony of @ wit- unfounded objection on the part of a party who had com.) 


ness, will suffice 2 
without their plained, in a previous bill of exceptions, of the absence of the 


production. Cs 
very ‘same testimony offered; and should have admitted it-at 
least for the furtherance of justice.—We shall therefore con 
sider this evidence as being legally before us, and as supply- 
ing the defect on which the first objection was based. 3 
The second ground of objection appears to us untenable: 
the only object of the plaintiff in producing the act of sale, 


under 


signature "not was a simple question of fact; there was no adverse ttle set : 
as og 2 up against his; the defendant did not pretend to own the ty 
a7 ialnve, wt — # slave nor to have any right contradictory with the plaintiff’s;- “a 

ie:n0 wt and we are unable to conceive how he could seriously contend 


verse claim, 


to show the de- that his legal rights were to be affected by the want of re : 
act of sale in question; it is clear that it could a 


fendant’s liabi- 
lity for his loss. gistry of the 












An act of ve was merely to show that he was the owner of the slave ; it | 




































"tis perfectly clear that the defendant is answerable for the 
“damage occasioned by the acts of those he had employed on sin or own- 
“board of his boat, and he cannot excuse himself onthe plea et* of @ steam 


1. 
i 
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_ “pot lessen of increase his liability to repair the deggie alleged Drs. 
to have been sustained. "Moreh bt 


‘The third bill of exceptions, which specifies the numerous ae 


grounds upon which the appellant’s counsel challenged the -™=w rome 
fray, cannot be inquired into; because the parol and written _— 


“evidence, adduced to support the defendant’s objections; is 
“not in,the record. It was the appellant’s duty to procure us 
‘the means of judging of the legality and regularity of the 


venire and of all the proceedings had in drawing the jury, as 


‘the statements made in the bill of exceptions are not sufficient 


‘to enable us to do so. We must therefore disregard the chal- 
Tenge to the array, as from the bill itself, it does not appear of Te 
‘that there was any material irregularity, if any, in drawing is Dg se 


pea yarors. 12 La. Rep. 453. port oS 
* The last bill of exceptions was taken to the charge of the when o dlone 


“gourt to the jury, in these words: “‘that the defendant 1008 of those" em ee 


Viable for the value of the slave sued for, even if he was ployed pe Baos a 
brought aboard by the engineer of the boat acting under the acts are done 

contrary to his 
captain contrary to his, the captain’s instructions, and with- instructions and 
‘out his knowledge.” We think the Parish Judge did not err: Raeehge. - 


To make the 


boat liable for.a 
that those acts were done contrary to his instructions and lost slave, the 


“without his knowledge; La.Code, art. 2299—11 La. Rep: 209. — ane 
Story on agency, page 313, No. 308.—1 M. D. 680 & 691— ive oem 
Laws of 1835, page 152.—Laws of 1839, p. 120.—This rule “he, act Dy ae 
‘however, as stated by the court, did not dispense with the did not. 
“proof that the defendant could have prevented the act com- 

"plained of and has not done it; and as this fact was left exclu- to the “ge of 

* the court to. 

“sively to the jury, under the charge of the court, we are not jury, amuse. oe 


ptepared to say that the Judge a quo went too far in his legal ; ae — _ 


Pur. s the jury. ee pecs. charge his 
t is perhaps proper to notice that this exception to the retire 
perhaps prop P oat See 


“charge of the court was taken after the jury had retired; this presenee: 
69 VOL. XVII. 
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‘Tage 2 Dis. is certainly ‘irregular and ought not be allowed. According 
eval "to the 517th art. of the Code of Practice, the rule is that the 
a party dissatisfied with the charge of the court, must require 

wew rorx the Judge to give his opinion in writing and take his exception 
Tene ee to it when the Judge shall have finished his charge to the 


jury; this does not contemplate that no objection being made 


to the charge, the party shall be at liberty to except to,it after 


the jury has retired. It seems to us on the contrary thatall 


the objections to the charge ought to be made in the presenge __ 


of the j jury, in order to enable the court to correct immediatély . 


any erroneous instructions; and that if not made then, all such | 


objections and exceptions should be considered as waived, 


On the merits, we are satisfied that no error has been com- a 
mitted: The plaintiff has satisfactorily proven his title tothe 


slave in question; a witness has testified to have seen said _ 


Where it is 
shown a slave 
was allowed toslave in the possession of the plaintiff for several months in 
Fendant steam the year 1835; the evidence is clear that said slave was carried 
ried fied oo. of ts the away on board of the steam boat New York; nothing shows 
state, he is lia- that he concealed himself there so as not to be discovered be- 
ee Costs fore being out of the state; on the contrary he was seen 
and cannot board by several persons who knew him; he was received 
be excused on 
the pretext that wat there as a free man without any inquiry being made about his 
pt cog — papers; his presence on board cannot have been unknown to 

the captain, whose duty it was to comply with the requisites 
of the law; and we think that the least degree of diligence 
used by the defendant would have enabled him to prevent the 
injury complained of.—It is consequently our opinion that the 


verdict of the jury ought not to be disturbed. 


It is therefore ordered, adjudged and decreed that the judg. ; 


ment of the Parish Court be affirmed with costs. 
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APPEAL FROM THE COURT OF THE FIRST DISTRICT. 





LOVELL BT AL. 
v8. 
CARTWRIGHT. 


t 


Service of a supplemental petition with citation is insufficient to bring the gar- 
_nishees before the court when there has Veen no service of the original petition 
on them. 
Datil garnishees are served with a eopy of both the original and supplemental 
) ‘petitions they are not required to answer interrogatories, and consequently 
‘|. these cannot be taken for confessed. 
Second garnishees are entitled to have the amount attached i in the hands of the 
‘ig first ones, deducted from the amount claimed, and are only liable for the re- 
= “mainder. 





her sca e  e  ae 


This is an action against the defendant, Cartwright, who re- 
sides or is absent in Texas, on his note for $830 91, with in- 
terest. 

The plaintiff’s annexed an affidavit and propounded interro- 
‘gatories to the firm of Peyroux, Arcueil & Co., and had them 
_ ‘cited as garnishees, requiring them to answer touching proper- 
ty or effects of the defendant in their hands. 





“The garnishees answered that ‘they had six bales of cot- ; 

» ton consigned to them by the defendant, Cartwright, as part pre vant a 

‘payment of a certain sum of $10,500, which he owed them; 

‘otherwise they had no other goods, effects, &c., belonging to 
‘said ae &c.” 

The plaintiffs now amended their petition and propounded 
interrogatories to A. Rivarde & Co. The sheriff returned 
that he served ‘‘ petition and citation on A. Rivarde & Co.” 
The firm took no notice of the interrogatories and they remain- 
ed unanswered. 





& 


q : There was judgment against the defendant for the sum 
claimed, with privilege on the six bales of cotton attached in the 
hands of Peyroux, Arcueil & Co., garnishees, and that they 
hand over said cotton or its proceeds in payment. 





4 Judgment was on the same day entered up against Rivarde 
) & Co., the second garnishees, for the whole amount of plain- 
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Ea pm Dus, tiffs’ claim, on failing to answer the interrogatories, which were. 


LOVELL ET AL. 
vs. 
CARTWRIGHT. 


taken as confessed. A. Rivarde & Co. appealed. yg 


Maybin, for the plaintiffs, urged the affirmance of the ide 
ment. 


Ganon, for the appellants, assigned errors. 


Simon, J. delivered the opinion of the court. 


This suit was brought by attachment to recover the sum of _| 


$830 91, with interest ; Peyroux, Arcueil & Co. having been Cie’ 


ted as garnishees, answered the interrogatories propounded to” rr 


them by admitting under oath that they had in their possession” 


six bales of cotton belonging to the defendant, and nothing else,” 
A few days after the filing of the garnishees’ answers, plaintiff@’ 
obtained leave to file asupplemental petition, alleging simply that |_ 


they had discovered property of the defendant in the hands of Ay” 


Rivarde & Co., and praying that they be made garnishees and” 


ordered to answer under oath certain interrogatories annexed” 


to the said supplemental petition. a 

A. Rivarde & Co., having failed to answer the interrogato#! 
ries, they were taken as confessed, a judgment’ by default was 
taken against them, which was afterwards made final, ordering’ 
said garnishees to pay to the plaintiffs the whole amount by: 
them claimed, and for which judgment was on thé same day 
rendered against the defendant. A. Rivarde & Co. appealed. » 


The appellants have assigned as error apparent on the face” 
of the record that judgment was rendered against them, with*” 
out any evidence to show that they had in their hands any 
sums of money or goods whatever belonging’to the defendant; 
this necessarily leads us to the enquiry whether the garnisheés ’ 


were regularly before the court, when the interrogatories were 


taken pro confessis and when judgment was rendered ac iA 


dingly ; for if they were not, the judgment was undoubtedly” 
unsupported by evidence. 
According to arts. 250 and 252 of the Code of Practice, a 
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gamishee may be made’ party to a suit; and be cited to answer 
juterrogatories on facts and articles, either by praying to that 


and the clerk must deliver to the sheriff a copy of the petition 
and of the interrogatories annexed to it, with a citation direct- 
ed to such garnishee to answer the same within the delay given 
in ordinary suits; In this case, it is contended that the gar- 
nishees were not served with a copy of the petition; and that, 
not knowing the nature of the plaintiffs’ action, nor the amount 
of the demand, they were unable to answer the interrogatories, 
and were not bound to notice them. The return made by the 
sheriff on the back of the citation served on A. Riverde & Co. 
isin these words: ‘“ Received, 4th February, 1840, and on the 
sate day served petition and citation on A. Riverde, of the 
firmof A. Rivarde & Co., garnishees, in person.” This, per- 
haps,'in ordinary cases, would be considered as prima facia 
evidence of a legal service and might be deemed a compliance 
with thearts. 252 et seq. of the Code of Practice, if it were 
not that@n recurring to the citation itself, it clearly appears that 


_the.garnishees were only served with a copy of the supple- 


mental petition, and that no copy of the original one was ever 
delivered tothem. The citation recites that A. Rivarde & Co. 
are cited “‘to answer in writing under oath the interrogatories 
annexed to the supplemental petition of which a copy accom- 
panies this citation within ten days after service thereof, other-. 
wise judgment will be entered against them for the amount 
claimed by the plaintiffs, with interest and costs.’’ The sup- 
plemental petition, therein alluded to, contains no statement 
whatever of the plaintiffs’ action, and does not in any manner 
show what amount is claimed by the plaintiffs with interest 
and ¢psts, and as a supplemental or amended petition is no- 
thing but a part or a continuation of the original petition, in 
which all the circumstances relative to the action are stated, 


». which the parties defendant have need of knowing, in order to 
- put them on a just defence of their rights; and as the law re- 





effect in the original petition, or by a supplemental petition; °V®=™ran 
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Easrenx Drs. quires in positive terms that the garnishee should be served” 
aa with a copy of the petition, meaning of the entire petition ‘and 
; a rTaL. not of a supplement thereto, and of the interrogatories, to aint. 
cartwricur. Swer the same as in ordinary suits, we are not prepared to say 
Service of a that the ‘service of the snpplemental petition and interrogatg. 
supplemental . ° ‘ R a i 
petition with of- ries thereto annexed, is sufficient to bring the garnishees- legal 
— rt — ly before the court, and to entitle the plaintiffs to a judgment 
| the "garnishees by default against them. A writ of attachment is one of those 
Shan dave tes extraordinary remedies which the law grants in certain cases to 
of the original creditors for the purpose of securing their claims, by the seizure 
= on before judgment of the property, rights and ‘credits of their — 
debtors; such seizure is generally levied on property or sums 
of money in the hands of a third person, whose rights may be 


affected by the proceedings, and who thereby becomes mate. — 















ially i in the controv and in such ext inary 
Until garnish- rially interested in the controversy, in such extraordinary 


ees, are served cases, this court has always held that the formalities of the 
with a co 


both the oop nal law should be stsictly pursued ; 3 La. Rep., 18; 8 idem, 587. 
cectienner It seems to us, that, in accordance with this rule, the appel- 


are not required . : pid 
cpt lants were entitled to the service of a copy of both original 


rogatories, and and supplemental petitions ; that this not having been done, the — 
consequently =, ‘ é ie ; 
these cannot be interrogatories, the object or application of which was unknown ~ 
taken for con- 


essed.» to the garnishees, could not be taken as confessed ; that no judg- 
by default could properly be entered against them, and that the | 
final judgment complained of was really rendered without any — 
evidence to support it. : 
There is another error apparent on the face of the record, — 
which the appellants have not assigned, but which we cannot — 
forbear noticing ; it is this: The judgment rendéred against “Bl 
the defendant, and the first garnishees, Peyroux, Arcueil & 4 | 

Bo ened Sj. Co., orders the six bales of cotton attached in the hands of — 
ee ees the said garnishees to be handed over by them or their propeeds 
a oe | “gj to the sheriff in satisfaction of the judgment; yet, by the judg. 4 
deducted from ment appealed from, the appellants are made liable and ate 
AIP por nn condemned to pay the whole amount of the plaintiffs’ claim, 


1 A without allowing them any credit for the proceeds of the cot — 
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priest attached. This is certainly incorrect, as the second Hagens Dis, 
ishees were at all events entitled to a. deduction, or credit —_2__ 
on the amount claimed, for the proceeds of the property which *°#*8 == 4 
had been attached previous to their being made parties to the CoURCEEEE. 
suit; the plaintiffs had no right to the double payment of a 
? ion of their demand. ' 

ui ‘It is therefore ordered, adjudged and decreed that the judg- 
- ment of the District Court, so far as it concerns the ap ts, 

be annulled, avoided and reversed ; and that this case be re- 

manded to the lower court, to be proceeded upon. according to 

law.; the plaintiffs and appellees paying costs in this court. 
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SEGHERS ET AL. vs. COURCELLE, ¢ 





i's 
APPEAL FROM THE PARISH COURT FOR THE CITY AND PARISH OF NEW-ORLEANS« 


The act of 28th March, 1840, abolishing imprisonment for debt, section 5, 
authorizing two creditors having 2 or more judgments each exceeding $300 
to unite in a petition requiring the common debtor, who they swear has 
assets, to make a surrender; also requires that 50th creditors shall take the 
oath. It is not sufficient that one of them, having two judgments, alone shall 
__ make the affidavit. 


The first and oldest mortgagee, who purchases in the premises, is subrogated, 
_ to all the rights under this mortgage, sufficient to repel a younger mortgagee, 
~ seeking to disturb him. 


, 





. This case comes up under a proceeding in pursuance of the 
5 section of the 28th March, 1840, abolishing imprisonment ; 
for debt. It provides “that whenever two or more final judg- 
ments, each for g sum exceeding 300 dollars shall have been 
tendered against a debtor and execution issued thereon and 
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‘Bastemw Dis. ‘returned ‘‘no property found,” and the plaintiffs shall, unite ig? 


umd a petition setting forth under oath that they have reasomip 


— ‘tT 4t. believe that the defendant has property or rights, assets, Ge 
covacette. within the state which may be made available to the Creditors, 


the court shall order such defendant to show cause withing 
days..why he should not pay such judgments, or on default 
of, such, payment; why he should not make a surrender of, ‘his 


a4 to his creditors, &c.”’ 4 

The ‘plaintiffs, D. Seghers and the Louisiana State Bank, 
alleged they were creditors of Joachim Courcelle, by three 
several judgments, each for more than $300,:on which ex 

tions issued and have been returned, no property found, 
They pray that the defendant be ordered to show cause within e 
10 days why he should not pay the amount of said judgments, — | 
or in default make a surrender of his property to his credi ) = 

D. Seghers, one of the petitioners made oath at the foot. of 
the petition “that the facts contained in it were true; that he 
had reason to believe the defendant had property, rights or 
assets within the State of Louisiana, which may be available 
to his creditors.” we 

The defendant* excepted to the plaintiffs’ petition and affida- 
vit. 1. That the debt of the Bank had been settled by one 
Bernard De Sanos, and the suit and judgment discontinued ' 
far as the Bank was concerned. 

2. That the affidavit or oath is taken by but one of. th 
plaintiffs, when the law requires both plaintiffs to unite inthe 
oath; and also to state the reasons which induce them to be- 
lieve the defendant has property or assets. He prays that the 
suit be dismissed. pa a 

There was judgment on the exceptions setting aside the | 4 
order, and dismissing the proceedings. The plaintiff Seghery | 
appealed. dab q ; 

D. Seghers, in propria persona. 

1. The act of 1840, requires that two judgments ‘shotid — 
have been rendered and the executions thereon returned’ o 
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property found, and that the plaintiffs: should join in a peti- Easrzan oe 
tion; &c.; this is in the supposition that the judgments should . 
_ be'in favor of several plaintiffs, but when they are both in ™™=s =F 4m 
favor of the same plaintiff, the junction takes place ipso facto counenta. 
- @hd’such plaintiff is entitled to act alone. 
ig, Said act of 1840, does not requere that the several’ plain- 
tiffs, (if several they are,) should set forth under oath; &c:; 
put that they should join in a petition, and that this * 
should set forth under oath, &c., and it, therefore, 
that ‘their joint petition, should set forth, &c., and that‘this 
petition be sworn to by either of the plaintiffs, because then 
and in such case, the joint petitions set forth under oath, 
ie. 
~3. The right of action once accrued to the several plaintiffs, 
(if several be requized,) and to each of them, cannot be taken 
from them or from any of them by the withdrawing - pap 
of the plaintiffs, from the suit. 
4. In Millaudon vs. Allard, 2 La. Rep. 551, this court held 
that one may and can be subrogated to himself; why then 
should he not be considered as uniting with himself, when he 
invokes the only remedy the legislature has left him on taking 
away (since he obtained his two several judgments, and since 
the fi. fa. had been returned no property found,) the remedy 
which was secured to him by the insolvent act of 1808; 2 
Moreau’s Dig. 448. . 





Hoa, for the defendant and appellee. 


Martin, J. delivered the opinion of the court: 


This is a joint petition under the 5th section of the act ap- 
proved, March 28th, 1840, ‘‘abolishing imprisonment for 
debt,” to compel the defendant to pay the claims of the plain- 
tiffs, or surrender his property to his creditors. The plaintiffs 
are.appellants from a judgment sustaining the defendant’s 
exception, on the ground that both the plaintiffs did not de« 
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Yagrena { i clare on oath: that “they had reason to believe the defenidiiiit 
liad property, rights or asséts in the state, which might He 

‘oui FP At ET At, made available to his creditors.” 
‘covnerziz. © The’affidavit is made and sworn to by one of the plintitty 
only; and he swears that he has reason to believe, &c.; while 


the act under consideration requires, that “the plaintiffs shal] 


on de unite ina petition setting forth under oath, that they have 


1840, abolishing reasonijto believe the defendant has property, &c.” 


imprisonment 


for debt, section Jt is clear the requisites of the law in this case have not 
5, authorizing 


two creditors been complied with. The law requires that it should be 


tw : 
~ os, lid sworn, that two creditors have reason to believe, &c.; and ag 


$900, —— no one can swear that another has reason to believe; there 
a - i, must be two oaths of two creditors. Here there is but the é 
ng ayoamad oath of one creditor. He necessarily swears to his own belief 
has assets, to only; non-constat, that this belief is shared by the co-plaintiff, 
= ‘iso re. Dut the affiant has two judgments against the defendant, 
quires that Gof and he -contends that he is twice a creditor, which in hig 
‘ea fgets opinion gives him the capacity of two creditors. He urges — 

that one of them that as this court held in the case of Millaudon vs. Allard, 2 


Con, ‘w? La. Reports 551, one might be subrogated to himself; why he 


fone snail make might not in the® present case be considered as uniting with 
himself. We there held that the mortgage creditor who pur 

chases the premises may repel a younger mortgage creditor 

seeking the sale of them, onthe ground that the older mort 

gage still exists; because the first mortgagee cannot havea 

mortgage on property which has become his own. It is 

idee clear that in such a case, the older mortgage exists and retains 
oldest mortga- its priority against the younger ones, which perhaps cease to 


Be vee Pus exist, because the sale under the first mortgage has-left noth — 





— is su- j ing for them to act upon. Were the premises purchased by ~ , 


rogated to all a 
iy mmo any but the mortgage creditor, the vendee could exercisé his — 
8 mortga a 
saflcleat te" right against a younger mortgagee by a kind of subrogation, in a 


a _ gre seek: the same manner the purchase by the first mortgagee w 


= * disturb Subrogate him to his original right, against a younger mort q F 
gagee seeking to disturb him. From the decision in the above 
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it cannot be inferred that a creditor of two judgments can Eastzaw: 
gait with himself in an application for a remedy which, the ————_—— 
Jaw grants only on the demand of two creditors. ; 
wit is therefore ordered, adjudged and decreed that the judg- uEaBAnD ET Ax. 
ment of the Parish Court be affirmed with costs. ; 





























af SAMORY vs. HEBRARD ET AL. 


APPEAL FROM THE CITY COURT OF NEW ORLEANS. 


‘Where interrogatories are propounded to garnishees under the 13th section of 

“the act of 1839, amending the Code of Practice, having for their object to set 
© ‘aside a sale of immoveable property, as simulated and made in fraud of cre- 

; ilies the City Court of New-Orleans is without jurisdiction of the subject 

@ matter. It cannot take cognizance of civil cases of a real nature. 

The City Court has express power to try suits on notes or obligations given for 

4 immoveable property and slaves, and when a rescissigg of the sale is claimed 

“in the defence. 

“When title in third persons is sought to be divested on the ground of fraud or 

®simalation, recourse must be had toa direct action of revocation, where a 
.jury may be had. 

The proceeding under the 13th section of the act of 1839, is intended to get at 
© Property in the possession of third persons, belonging to the defendant, but 
* cannot be substituted for the revocatory action. 


ee on ee 





This is a proceeding against garnishees, under the 13th 
‘section of the act of 20th March, 1839, to amend the Code of 
a Practice. 

4 | .,The plaintiff having obtained a judgment against.one Fran- 
| gois Lafargue, caused execution to issue thereon which was 
‘returned no property found. 

..He then presented. his petition to the Judge of the. City 

Court of New Orleans, in which he had obtained his judg- 












Drs. ment, alleging, he had reason to believe that P. A. do: Ay 
March, WA. Hebrard had property or effects in their possession or under 
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their control. belonging to the defendant Lafargue, and prayed 


HEBRARD ET.AL that they be cited as garnishees to answer interrogatories 


touching the ownership of certain immoveable property anda 
slave; and to state whether or not the sale of this property; 


made by the defendant Lafargue to them, the 18th March, — 


1839, was real or simulated; and also if they were indebted 
in any way or manner to Lafargue, to state it fully. 

The defendant’s excepted to answering the interrogatorie , 
first, that it was seeking to set aside a sale of property, fora 
sum, far exceeding the jurisdiction of the City Court; second, 


that it is a proceeding in the nature of a revocatory, and con- _ 
sequently a‘teal action of which the City Court was without — 
jurisdiction; and third, that a direct action alone can be sue 


tained to set aside a sale by authentic act. 


The exceptions were overruled, and P. A. Hébrard answer- . 


ed that he owed no money to nor was he indebted in any way 
to F. Lafargue. A. Hébrard made the same answer. 


-There was judgment taking the remainder of the interroga- 
tories for confessed, and against the garnishees for the anor ; 


ie 

of the plaintiff’s claim. They appealed. ? 
i 
Pepin, for the plaintiff, contended that the 13th section of 
the act of 1839, under which this proceeding is had, applies 


as well to immoveable as moveable property; and in case.the 


garnishee shall answer or confess that he has property.or — 





























effects in his possession, or is indebted to the defendant against 2 


whom the plaintiff has obtained judgment, in any sum of 3 : 
money, the court will order him to deliver it up or pay itover 


in satisfaction of the demand against said defendant.—See 
Code Pr. in relation to garnishees, art, 262, 263. 5 Louisiana 
Rep. 86. 

2. The plaintiff was not required to institute a revocatory 


action, as urged by the adverse counsel, as the law of 1899 — 


gives a more simple and summary remedy, and shorter mode 


s 
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: gfattion. The act itself provides that the plaintiff can get’at a oa 
any property or effects of his debtor, in the hands ‘of thie 
‘| ___ persons, in the same manner as is provided in x ordinary 
, eases of garnishees. The act in question is g enéfal and in’all aie 
Z cases and proceedings under it can be as well carried on in 
the City Court as in the other courts. 


































' Benjamin, for the appellants. 

1. The City Court of New Orleans has by law no jurisdic 
tion of civil causes, of a real nature; act 19th February, 
1825, sec. 3.—1 Mor. Dig. 345. 

"8. The claim against. P. A. Hébrard and A. Hébrard is in 
its nature nothing more nor less than a revocatory action to 
annul sales of real estate as being simulated and in fraud of ag 
creditors. La. Code 1965 and seq. 

“8. The revocatory action when for real estate is a real 
action, or at all events of a real nature: it is so classed in the 
civil law by all the authorities.—See Justinian’s Institutes, Lib. 
4, tit. 6, sec. 6.—C. Pr. 41, 12. 

4, That a revocatory action under our law is a real. action 
when brought in relation to real estate, is shown conclusively 
by art. 1972: for if maintained, the judgment according to 
that article must be that the contract be avoided and the pro- 
perty restored and applied to the payment of the claim of the 
complaining creditor. 

‘6. By the act constituting the City Court and the amend- 
ment thereto, (see Grenier’s Ed. of Code of Practice, p. 261. 
a No. 74,) the jurisdiction of the City Court is limited to the 
e sum of $1000, and that only in relation to notes, bills of ex- 
change and drafts—this action tends to declare null and void, 
: as simulated and fraudulent, sales of real estate for $16,000 
: or $17,000. 

6. Even if the City Court had jurisdiction, the law requires 
adirect action of nullity and avoidance to be brought; La. 
Code, 1965 and seq.; in which parties would be entitled to a 
jury: the demand cannot be made incidentally as in the pre* 
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Ryne De Dn. nent case where a party. would be. deprived. of his right tog 
~_ jury. ie 

mesa 7 The action is prescribed, La. Code, 1981, 1989. ite 
uxsuand erat. §, The 18th section of the act of 1839, evidently does not 
apply to this case.—-Here the proceeding is not to get at pry | 

perty in our possession belonging to defendant, but to dives 

our title. . 





HA 


Morphy, J. delivered the opinion of the court. 


A fiert facias issued in this case and having been returned 
“no property found,” the plaintiff filed a petition, propound, — 
ing interrogatories to P. A. Hébrard and A. Hébrard, in 





. conformity with the 18th section of the act of 1839, amending — 


the Code of Practice. All these interrogatories with the ex. _ 

ception of the last one, tended to establish the simulation of — 

certain sales of landed property and a slave to the Hébrards, 

The latter excepted to the same on the ground that this pro- 

ceeding on the part of plaintiff was in its nature and effects a 

revocatory action of which the City Court could not by law 

entertain jurisdiction. The exception having been overruled, 

Where inter- er- they answered only to the last interrogatory, declaring under 
rogatories 

propounded ” “to oath that they were not indebted to defendant in any sumof — 

gy ng the 13th Money ; or in any way whatever. The Judge considering the 

section of the silence or refusal of the garnishees to answer the other inter- 


act of 1839, a- 


mending __ the rogatories as a confession of the facts therein stated, decreed 
Code of Prac- 

tice, having for them to pay the full amount of plaintiff’s demand with interest 
their object to 

set aside a sale@and costs. The garnishees appealed. 


ba ae The exception taken to these interrogatories appears to us 
aaa fang Well founded; their manifest object was to set aside a sale of 
of sors te immoveable property of considerable value on the ground of 
New Orleans j is its being simulated and made in fraud of creditors. Leaving 
ye no ch the out of view the amount of the property, the City Court was 
solet » pate: by law without jurisdiction of the subject matter thus sought 
conan “a to be brought before it. It cannot take cognizance of civil 


real nature, Causes of a real nature; 1 Moreau’s Dig. 345. A revocatory 
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suit When brought in relation to immoveables or slaves isa ied ~ 
real action ; if it be maintained the judgment must be that the 





f contract be avoided and the property restored and applied to a 
j ET at. 


the claim of the complaining creditor; La. Code, art. 1972; 
Code of Pr. art. 41, 12.—Had the appellants answered the 


_ jnterfogatories by declaring under oath the sales to be real and 


for a bona fide consideration, the plaintiff could not before the 
City Court have exercised his privilege of controverting their 
answers and proved simulation and fraud, otherwise that court 
would be called upon to try incidentally and without any ne- 


cessity, an issue which could not by law be directly placed _—‘ The City 
he Court has ex- 
before it. True it is that when the defence set up in that og power to 


court in.an action on a note or other obligation, is that such pores or sp hoe ne 


obligation was given for real property or slaves, and a rescis- — Laine 
sion of the sale is claimed for any of the reasons provided for property and 
by law, the Judge can take cognizance of and determine such ann “a ou 
defence; this power has been given by an express law because j ie claimed e 


it Wes absolutely necessary to enable that court to pronounce “ ‘fence. 


jtidgment i in cases coming clearly within its jurisdiction; but , ; Reig title in 
rd_ persons is 


be di- * 
here the plaintiff having obtained his judgment, had other sought to ye 


courts of competent jurisdiction open to him to attack any ground of fraud 


sales made by his debtor. When title in third persons is ie arg n 


ht to be divested, recourse must be had to a direct action be had to adie = 
sug reet action ofgen, , 


of revocation; in which the parties would be entitled to ony “as 
jory. 
The proceeding under the act of 1839, was intended to get 
at property in the possession of third persons belonging to a ing Liptay = 
defendant; but it cannot be used as a substitute fora direct ie aston 
tevocatory action, the object of which is to test the validity ®, intended to 
of titles to property in such third persons; by such a proceed- Er the ot tid 
the latt t be d d of f def 
ing the latter cannot be deprived of any means of defence vag es te 


advantages they would have in a direct action brought against 


them—La. Code, 1965 and seq.—5 Martin N. 8S. p. 361, SStmed ed = 


Barbarin vs. Saucier, 2 La. Rep. 214; 9 Idem 379. ~  _""_Tevoeatory” ae 
It is therefore ordered and decreed that the judgment of the 


; 


aa 
. 
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Rasen pee City Court be reversed and that ours be for the yarnidhiadih 
: _—___ with costs in both courts. de 
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& GoopRICH 
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PLANTERS BANK a 

OF MISS. 


HYDE & GOODRICH vs. PLANTERS BANK, of Mississippi, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


S072 43 | A Bank, employing their notary to protest a note deposited with them for college | 
tion is not liable for the official salnendoct ce Srilune sf the apteyte gaae a 


it Cac, 

é CcéD> oh, tice tothe endorsers. 

Pre & G@ 0 \Sowhere the defendants puta note, deposited by the plaintiffs for collection, in the 
Y) hands of the notary of the Bank, who failed to make a record of his 
INS 2 G13 e notice to the endorser, by which the latter was discharged ; held ath 
MV & ES” -\ notary and his sureties, and not the Bank, are liable. 


: > ae : 
z p> vil ve This is an action to render the defendants liable for the | 
a4 Lh 4 Gb amount of a promissory note for $662, signed by B. Williams | 
Le and endorsed by R. J. Walker, negotiable and payable at the 
3 pee Planters’ Bank at Natchez, in the State of Mississippi, aa 1 
a fete 27 placed in said bank for collection. Recourse’against the ens 
: dorser was lost by the neglect of the notary to make a record a 
of his protest and notice to the endorser. 

The defendants pleaded the general issue and specially pi 
nied any liability on account of said note. 


The evidence shows that the note in question was deposited © | 
in Bank for collection, and at maturity. was handed to theirno- 
tary to be protested. ‘The notary failed to make any record of 
hig protest and notice to the endorser, and died soon after; in 
“comsequence of which, no proof could be made of any notice 
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having been given to the endorser, and he was thereby dis-z 
charged on being sued in Mississippi. | 


_-The question is, whether the Bank should be made liable fos & coun 


the acts and misconduct of the notary ? 
There was judgment for the plaintiffs and the defendants ap- 


pealéd. 


I. W. Smith, for the plaintiffs and appellees. 

1. The Bank is responsible for the neglect of its notary. In 
Crawford vs. Louisiana State Bank, 1 Martin, N. S., 216, 
the court, by Judge Mathews, say, ‘the counsel for the plain- 
tiff prayed the judge below to direct the jury that the holder,of 
abill for collection, and having no other interest in the bill than 
as agent for the purpose of presenting said bill for acceptance 
and.payment, is bound to. use the same diligence in giving no- 
tice of non-acceptance, as is required of a holder. who, has/dis- 
counted or purchased a bill.”” This principle “ depends much 
for its validity on the doctrines of agency ; and seems to us; to 
recognize a fundamental rule on that subject, which tequires 
ordinary care and diligence on the part of a mandatory, or 
such as men of common prudence bestow on their own affairs. 
We have no doubt of its correctness taken abstractedly.” 

In Moniillet vs. Bank of the United States, 1 Martin, NVS.; 
p. 367, the court, by Judge Martin, say: “‘ Banks hold them- 
selves out as the agents of owners of notes or negotiable pa- . 


per: they find their interest in acting as such. But even if 


they derived no advantage from it, they would be bound to act 
correctly in the performance of the assumed duty, No one is 
bound 'to attend to the concerns of another, even when & com- 


‘ pensation for the trouble attends it, yet he who undertakes ity 


even gratuitously, is bound to indemnify the person whose bu- 


~sinegs is undertaken from the consequences of his agent’s'‘ne- 


gligence.” *.* ‘The banks are responsible for the conduct 


“of the person theyemploy. The notary in undertaking to give 


notice, did so as a private individual. It isno part of his: official 
71 VOL. XVII. 











. . om dpties."" They,affirm the doctrine of Crawford vs, en 
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isiana State Bank. a 

In Canonge vs. Losishue State Bank, 3 Martin, N. S. 344, 4 
and in Pritchard et al. vs. Louisiana State Bank, 2. La. Rep,, 
p- 415, this court takes the same view of the Bank’s liahily 
for the omission of the notary to notify the endorser. oid 

In Miranda vs. City Bank of New Orleans, 6 La. Rep, 
743, the court, by Judge Bullard says, ‘The principles upon 
which this case must be decided were recognized AND SETTLED 
by this court many years since in the case of Crawford vs. the 
Louisiana State Bank, and of Montillet vs. the Bank of the 
United States; 1 Martin, N. S., 214, 365. It was held that 
an agent who receives a bill for collection is bound to use the 
same diligence in giving notice as the holder; that the bank was 
résponsible for the acts of the notary, and. that the onus was 
on the agent to show that the holder of the bill sustained no 
damage by the neglect of the agent to make proper demand, 
and to give due notice to the other parties to the bill.” : 

In Cotton vs. Union Bank of Louisiana, 15 La. Rep, 370, 
the principle is admitted by the bank itself. 

The principle has been recognized in other cases by this 
court, but it is presumed that siz decisions on this point are _ 
sufficient to prove the assertion at the bar that the question is no 
longer open for discussion in this court. 

2. The counsel for the Bank maintains that the law is diffe- 
rent at Natchez, where the note was deposited, He cites 
Smedes vs. Utica Bank, 20 Johnson’s Rep., 383, where the: 
bank was held responsible because their clerk had failed to give: 
the proper notice. The question in this case was not before 
that court, and their arbiter dicta are based on ‘“‘ the course. of 
practice to charge an endorser” in New York. 

He also cites Bellemire vs. Bank of the United States, where. 
the District Court of Philadelphia decides ‘that banks in this, 
city at least, universally employ notaries to perform the duties: 
in question, compensate them for their trouble, and charge the: 
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amount paid to the holder of the note; that the custom of the 
banks is presumed to ‘be known to the holder, and therefore 
the agency—the collection—is undertaken in reference to the 
custom, which forms a part of the contract between the parties.” 
But what is the ‘‘ custom”’ at Natchez? None ‘is proved. Then 
our own customs are presumed to prevail there. 


* There is little doubt that the Supreme Court of Pennsylva- 
nia would reverse the decision of the District Court of Phila- 
delphia. For the Supreme Court of that State in the Me- 
chanics Bank vs. Earp, 4 Rawle, p. 393, says, “If the under- 
taking of the bank was to collect, and not merely to transmit, 
they would be responsible for their Virginia respondent.” 

In Van Wart vs. Wooley, 3 Barnewall & Cresswell, p. 439, 
the Court of King’s Bench considered “ that the defendants, 
who cannot be distinguished from, but are answerable for, their 
London correspondents, Sir John Lublenck & Co., have been 
guilty of aneglect of the duty which they owed tothe plaintiff, 
their employer.” 

"We submit to the court that the authorities adduced entirely 
fail to show that at Natchez, in the State of Mississippi, the de- 
cision would have been different from that rendered by the in- 


* ferior court in this case—but that the authorities are adverse to 


the bank, depending, as they do, in each instance on peculiar 
local customs. 


Tho. Slidell, for the defendant and appellant, insisted on 
the’ reversal of the judgment. 


Morphy, J. delivered the opinion of the court. 


The petitioners allege that they deposited with the defen- 
dants at Natchez, in the State of Mississippi, a promissory note 
for tollection ; that defendants undertook and bound them- 
selves to use all care and diligence in collecting said note and 


in case of non-payment to cause good and legal notice. thereof . 


to be given to the endorser, Robert J. Walker. That at the 
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oa s, maturity of said note, defendants caused the same to be pla¢ed 
he hands of T.. Redman, a notary public, residing at) 
ke eooonicn Natchez, and qualified according to law to demand payment 
,, ‘hereof, and to notify in a legal manner the said endorser ; ‘that 
poaxtans nase it was the duty of the said Redman not only to notify said, 
Walker of the non-payment of the note, but also to make and 
keep.a fair registry of all his official acts in the premises and to : 
state the manner in which said notice was forwarded ; that said | 
note . was protested for non-payment by the said notary, who 4 
omitted to notify said Walker, and also to keep any register 
relating to such service, by which fault and negligence the said: 
endorser was released from all liability ;-that on an action being. 
brought by them against said Walker before the Circuit Court 
in and for the. county of Adams, in Mississippi, a verdict was 
rendered against them because no proof could be furnished that 
said endorser had been duly notified of the protest, and that no 
such proof existed in consequence of the fault and negligence 
of the notary in omitting to make a full and true record of the 
service of the notice, as required by law, whereby the_petitions 
ers aver that the defendants have become responsible unto them 
for the amount of such note with interest and the expenses of. 
the suit against the endorser. 

The general issue was pleaded. There was judgment in 
low for plaintiffs, and the defendants appealed. 

The plaintiffs introduced in evidence the record of the suit: 
in which Walker was discharged. It clearly appears from the 
evidence as well as from their own averments that their failure 
to recover in that suit was entirely owing to the neglect and 
omission of the notary, Redman, to make a proper and suffi- a 
cient record of the manner in which he had served notice on ] 
this endorser; the notary having died before the trial and his 
record being so deficientas to make no legal proof of such no- 
tice, the plaintiff remained without any evidence whatever to | 

establish this material fact, and a verdict was rendered ti | 
them. : 
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igDhe question is whether this neglect of duty on the part of Hise 
the notary is chargeable to the defendants; or whether the no- — 
tary; being an independant sworn officer, acting underthe autho- .. ooamed 
rity of the State of Mississippi, was not, as such, the agent of the i 4 
plaintiffs, as much asthe defendants, and liable direetlyto them?” erate 
The solution of this question, in our opinion, depends on the cha- 
racter of the acts he omitted to do or performed in an illegal or 
inefficient manner. By reference to the statute law of Mississippi, 
which has been given in evidence, it is provided “ that notaries 
public, not to exceed three in number in each county, shall be 
appointed and commissioned by the Governor upon the recom- 
‘mendation of the County Court of the several counties; and 
that: before entering upon the duties of their office they shall 
take and subscribe an oath, and shall give bond with two good 
and sufficient sureties in the penalty of $2000, conditioned for 
the faithful performance of the duties of their office; which bond 
shall be recorded with the clerk of the County Court. of ‘the 
county where they reside, and may be sued on by any party or 
parties injured, in like manner and with like effect as bonds 
given by sheriffs and eoroners for the faithful execution of their 
respective offices.” It is further provided, “ that when any 
notary public shall protest any promissory note, bill of ex- 
change, or other instrument of writing, he shall make and cex- 
tify on oath a full and true record of what shall have been done 
therein by him jin relation thereto according to the facts by 
noting therein whether demand for the sum of money men+ 
tioned in the same was made, of whom, and where the requi- 
site notice or notices were served and on whom, when the same 
were mailed (if such be the case), to whom and where di- 
rected, and every other fact in any manner touching the same, 
shall be distinctly and plainly set forth in his notarial record ; 
and when so made out and certified it shall have the same vali- - 
- dity, force and effect in all courts of record within the State as 
| if the said notary were personally present and interrogated in’ 
, open court,’ &c. From these enactments it was clearly a part’ 
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Basten’ “Drs, Of the official duties of the notary to have kept a full and fair 
March, 1841; yecord of the manner in which he had served the notice of pto- 
uyDE _test'on Walker. The testimony shows that if this had been 
& eooprIcH , ‘ ; 
vs. done, plaintiffs would have had no difficulty in recovering of 
viasr miss, the endorser; the notary had thus made himself and his sure 
ties liable on his official bond to any person injured by his ne- 
glect and failure to comply with this duty imposed upon him 
by law. Can the defendants then be held responsible for’ his 
default. We think not. They used that care, attention and 
diligence which men of common prudence bestow on their 
own affairs. They did for plaintiffs all that the latter would 
have done themselves had they retained the note in their pos- 
session. When the holder of a note wishes to possess evidence 
of the service of a notice on an endorser, he must of necessity 
substitute another person to perform the service; from the cor 
porate character of defendants it was known that it could be 
performed by them in no other way than by substitution. In 
this necessary selection of a sub-agent, common prudence sug- 
gested to defendants the propriety of employing one not only 
competent in every respect to do the particular act of giving 
notice to the endorser, but whose official duty it was to make 
out a record, which in case of his death would preserve for 
plaintiffs, legal evidence of the service he had performed. But 
the notary, in making out the record required by law, neglected 
in this case to mention the place to which the notice of protest 
had been sent to the endorser, and the testimony shows, that 
he being dead at the time of the trial, no proof of such notice 


A bank, em 
notary i ePde. part of the notary, would be rendering them the sureties of 
posited with 
them for collec- 


tion is not lia- they can be held liable, to wit: that of negligence in the dis- 
ble for the offi- 


cial misconduct Charge of their duty to their principals. It is in evidence that 
mage T. Redman was the notary of defendants, and did all their bu- ~ 
notice to the 
endorsers. 


siness of the same description: If, instead of employing him, 
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could be made, either by his record or otherwise. To make 
ploying their defendants responsible for’ this neglect of official duty on the 


that officer ; it would be changing the ground upon which alone” 
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defendants had given the notice to one of their clerks, or any Easrenn. priser 
other individual however competent, and after performing the ree 
service, the latter had died, plaintiffs would have had just cause TRO SRA 

to complain that a course was pursued for them different from 8. 
that which defendants had found proper and beneficial for them- 

selves. But by acting as they did, it appears to us, that their ade ae 
undertaking was fully satisfied. If, by the fault or neglect of aby the Claims 
the notary they employed for plaintiffs, the latter have suffered i — 
any injury, they must look to the sureties on his official bond, hands of the no- 


because such fault or neglect was a breach of his official, du- bank, = Aa 


; 1 Martin, N. S., 368, Montillet vs. Bank of the United “4°, . > 
States; La. Code, arts. 2977, 2978; Story on Agency, 189, rote and no- 


tice to the en- 
sec. 201; 20 Johnson, 377, Smedes vs. Utica Bank. arg | — 
It is therefore ordered that the judgment of the District ‘erry Medico ¢ 


. 





Court be reversed, and that ours be for the defendants with none ool ben 
i sureties, and 
costs in both courts. paretion, 
are liable, 


STINSON, Curator, &c. vs. BUISSON. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Courts are bound to take notice of the date of laws, although there is mo evi- 
dence of their promulgation, adduced. 
The prescription of actions against sheriffs for misfeasance and illegal aets of 
Office, is extended by the act of the 28th February, 1837, from one to two 
. years, from the day of the commission of the acts complained of, 
Redress in damages, should in all cases be proportioned to the injury sustained, 
) unless where given as an example to deter others for similar conduct in 
future. 
80a sheriff suffering the escape of a debtor arrested on mesne process, :his 
responsibility is limited to the loss actually sustained by the plaintiff; and the 
aettial loss must be ascertained before judgment. ' 
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March, 1841. 





STINSON, CURA~ mesne process. 


Tor, &e. 


vs. 
BUISSON. 
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This is an action to render the defendant liable as sheriff, — Q 
for an escape of the plaintiff’s debtor after he was arrested on a 





* 





This suit was instituted the 16th October, 1888, in which 7 : 
the plaintiff alleges that the firm of Stinson & Campbell sneq’ J 
and arrested their debtor E. W. Pennington, on the 15thof | 
October, 1837, for the sum of $2002; and that while he wag A 
in custody, he was permitted by the negligence of the defen. “ 
dant to escape and go at large. That judgment was rendeted’ a 
against Pennington for said debt on the 28th November, 1887, fa 
upon which execution issued and was returned “no property 
found.” In the month of May; 1838, aca. sa. issued, and — 
was put into the hands of the defendant as sheriff, which he 
kept and failed to return until October, 1838, long after the 
return day. That by reason of said illegal and negligent com 
duct of said sheriff he has made himself liable for said debt — 
and for which judgment is prayed. , 

The defendant denied every allegation by which he wags — 
sought to be made liable or responsible in any manner for the 
plaintiffs demand; and further pleaded the prescription of — 
one year against this action. 

Upon these pleadings and issues the cause was tried before — 
the court and a jury. : 

There was evidence produced of the arrest, the proposed 4 
sureties in the bail bond, and the escape of the debtor by c 
eluding the vigilance of one of the defendant’s deputies. a 

It was also proved that the plaintiffs in the suit alluded to 4 
had consented to take the firm of Irwin, Hall & Waltomas q 
sureties in the bail bond, which would have been done, had § 
not the escape happened; but it also appeared this firm were — 
in insolvent circumstances at the time; and the question arose: 4 
what amount of loss or injury did the plaintiffs actually sus- 4 
tain by the escape ? ie q 

There was however a verdict and judgment for the entire 
amount of the plaintiff’s demand, from which the defendant — 
appealed. q 
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» Clarke & Eggleston, for the plaintiff. 
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* Roselius, for the appelinftt,: 


, Simon, J. delivered the opinion of the court. 
BUISSON. 


“‘fhis is an action against a former sheriff of the parish of 
Orleans, for having permitted the escape of a defendant who 
fad been arrested on a writ of mesne process. Plaintiffs 
fepresent that on the 15th of April, 1837, a suit having been 
by them instituted against one Pennington for the recovery of 





asum of money, a writ of arrest was issued against said Pen- 
nington, addressed to the defendant as sheriff of New Orleans, 
who accordingly proceeded to seize and take the said debtor in- 
io his custody ; that owing to the negligence of the defendant, 
said Pennington was suffered to escape and go at large, by 
means whereof, plaintiffs have lost the whole benefit of their 
action. They further state, that on the 28d of November 


= FF 2 0 eS ST eT OR Oe ee 


following, a judgment was rendered in their favor against 





’ Pennington for $2002 with interest and’ costs, the amount of 
¢ : which has never been paid. That consequently, they issued 
, : a writ of fiert facias which was returned, ‘no property 
found ;” whereupon a writ ‘of capias ad satisfaciendum was 
oe issued and delivered to the defendant who some time after- 
F wards returned it ‘‘non est inventus.”” They also aver that : 


the sheriff kept the writ of ca. sa. in his possession without 
y feturning the same from the month of May to the month of 
October, and that from his illegal acts, he has become liable to 
pay the whole amount of the judgment, as damages.~—-They 
_ pray for judgment against him accordingly. 
_ The defendant pleaded the general issue, denied. his res- 
, Ronsibility, and pleaded also the prescription of one year 
| against the plaintiffs’ action. The case was tried by jury, 
who found a verdict in favor of the plaintiffs for the sum of 
$2000 with eight per cent. interest on $2000 from the 26th ©—_ 
of March, 1836, until paid, and $51 68 costs incurred in 
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“March, 184 court, the defendant appealed. 


stmmsox, cuns- ‘The facts of the case, are mainly these: Pennington havi 
Tor, &e; 


U8. 


BUISSON, 


Courts are Were also produced in evidence by defendant to show their 
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Dis, the first suit; from which verdict and the judgment of the 





been arrested by the defendant’s deputy, requested him to go 
consent to become his bail; on application, they promised to 
be his securities; the deputy asked them if they were free 
holders, they answered negatively, and he told them that he 
could not accept them without the plaintiffs’ consent. There- 
upon a messenger was sent to get plaintiffs’ authority. In the 
mean time, Pennington asked to go down stairs, (as the wits 
ness says,) to get a drink, this the deputy would not permit, 
but Mr. Hall told him not to be. afraid; as they would be . 
responsible. A few minutes afterwards, it was discovered 
that Pennington had made his escape, the messenger returned 
with the plaintiffs’ written consent, but Messrs. Irwin, Hall 
and Walton, finding that Pennington had escaped, refused to 
sign the bond. The records of the suit of Irwin, Hall and 
Walton vs. their creditors, for a respite filed on the 19th of 
May, 1837, and that of the same persons vs. their creditors 
for a surrender of property, filed on the 19th of March, 1839, | 





the State of insolvency. 


date of laws,al- The first question submitted to our consideration relates to 
ough 
no evidence of the plea of prescription relied on by the defendant, and grows 


e 
ifr 


their prom 


cription edt ane 


Ss er a out of said defendant’s exceptions to the charge of the court 


resto the jury :—we think there is no necessity for our inquiring 


tions _ against deeply into this question, nor for our examining the correet- 


s for 


i in eten action was brought before the expiration of the time required 


mini ness of the Judge’s charge; as it is clear that the plaintiffs’ : 


eae tee Fa. by law for this kind of prescription. The act complained gf 
soars, ey, was committed on the 15th of April, 1837, this suit was i 


& 


years, from the tuted on the 16th of October, 1838, and had not the i 
of the com- ; 

‘sion of the been repealed, the defendant might perhaps have acqui 

complained discharge by the prescription of one year; Louisiana 














_ art. 3501. 
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9th of February, 1837, entitled ‘an act to extend the time ————— 





4 


But by an act of the legislature, approved on the 5 any a 


of prescription in reference to the acts of sheriffs,” it is en- =— * 


acted: “that no sheriff or his security or securities shall be 
able to prescribe against his acts of misfeasance, non-feasance, 


a costs, offences,and quasi offences, but after the lapse of two 


years from the day of the commission of the acts complained 
of.” As this court has said in the case of Léglise vs. Breton, 
3 La. Rep. 436: ‘courts are bound to take notice of the date 
laws are promulgated, although no evidence of the fact of 


promulgation has been adduced.” In this case, there is no - 


. proof of the date of the promulgation of the law, but there is 





no doubt, and we may fairly presume it, that it was in force at 
the seat of government before or at least at the time the escape 
ocetrred, which was forty-six days after the approval of the 
law.—On the other hand, supposing the old law to have re- 
mained in force for some time after the 15th of April, 1837, 
(which we are confident cannot be the fact,) eighteen months 
only having elapsed between said date and the institution of 
the suit, it would have required, by computing the time that 
itshould have run under both laws, more than three months 
under the old law to complete it with the balance of the time 
under the new law. Thus, it is clear that the defendant can- 
not be benefited by his plea of prescription, as even taking 
the date of the publication of the pamphlet published by 
authority, as the date of the promulgation of the law, the time 
tun between the two dates would not be sufficient to complete 
the prescription. 

But it is urged by the appellant’s counsel that the defen- 
dant’s liability ought to be limited to the loss actually sustained 
by the plaintiffs, and that, from the evidence adduced, he 


Gannot be answerable for the whole amount of the judgment 


i ined against the defendant in the original action. The 
ibility of offenders and negligent persons are laid down 
g broad terms by the arts. 2294 and 2295 of the La. Code; 


sermon. 
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Bisrer® ‘Drs 'the latter of these: is applicable to the cause now under coma . 
March; W- ideration; it is in these words: “every person is responsible 
STINSON, CURA- for the damage he occasions not merely by his acts, but by his 
» Ke. . cos P : 

vs. negligence, his imprudence and his want of skill,” —It is cep 

a tainly a principle of law that there can exist no wrong wihiout 
dame "oS it # Femedy ; yet it seems to us that redress in damagés should 
sche nee be in all cases be proportioned to the injury sustained; unlessiit 


the injury sus- be where they are given as an example to deter others from : 
tained, B ig : : 
Gains shaun oe similar conduct in future, and really for the purpose of pum 


an ample t° ishing men for their bad motives and intentions. But in this 
similar conduct ease, the injury arose from.a mere act of imprudence of the 

defendant’s deputy, and while He was in a fair discharge’of 
— : | gt legal and official duties; and if so, the doctrine estab 
seape of a debt- lished by this court in the case of Clark vs. Wright, 5 Martin — 


ted , ; ‘ 
mesne process, WN. §. 122, in which this court says: ‘‘we understand thefaw — 
ity is Himited to be, that if the sheriff permits an escape on mesne process, 
to the loss actu- },; 4 ee ee s as. 
ally postain ed by His youpeeeitiny is limited to the loss actually onstaeen : 
the plaintiff; an! the plaintiff,” is clearly applicable; and the question then 


pa Pay presents itself, what loss did the plaintffs in this case, really 

reese: sustain? Had not Pennington made his escape, Irwin, Hall 
and Walton would, by the written consent of the plaintiffs, 
have become his bail, and would perhaps subsequently have 
been answerable for the consequences of their suretyship, if 
they had failed to present the person of the debtor on execu, 
tion of the definitive judgment rendered against him, C. of Pr. 
235; but it has been shown that the judgment against Pen- J ‘ 
nington was only rendered on the 23d of November, 1887, Fi 
that the fi. fa. was returned on the second of April, 1838; that q j 
the ca. sa. was also returned on the 5th of July following, and ~¥ 
that the sureties had already declared themselves to bein 9% 
insolvent circumstances by filing their petition for a respiteon | 
the 19th of May, 1837. From these facts, it is clear that th 
plaintiffs would not have been in a situation to recover 
whole amount of their judgment from the sureties on the bt 


after the month of July, 1838, since it isin proof that’t 
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absolutely failed a short time afterwards. Moreover, no gross Exsrenm.. Dis: 
oftulpable negligence or extraordinary imprudence can be ——. 
attributable to the officer, and we are not prepared to say that, ea ‘ 
under stich circumstances, the measure of damages should be 






















vs. 
MUNICIPALITY 


ve the #hole amount of the judgment. Nothing however has xo. 1. 
| |. been shown to the court below by which the amount of dam- 
eo ages ‘may be fairly ascertained, but as it would be unjust to 
put the plaintiffs, at the expense of the defendant, in a better 
; eondition than they would have been, if Pennington had not 
: a hade his escape, and had furnished the bail by him offered, 
a we think justice requires that this case should be remanded 
f s for the purpose of assessing the real damages sustained by 
5 ere the plaintiffs. 
a “itis therefore ordered, adjudged and decreed that the judg- 
.: ment of the District Court be annulled, avoided and reversed ; 
-. and that this case be remanded to the lower court for the 
a purpose of assessing the damages according to.the legal prin- 
tiples above established, the appellees paying the costs of this 
‘appeal. 





MUNICIPALITY NO. 2 vs. MUNICIPALITY NO, 1. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 





The city limits of New Orleans terminates at the outer edge of the levee, to- 
“wards the river Mississippi, which is by law the bank of the river, and the line 
4 of division between the Municipalities consequently terminates there. 

The direction of the wharves necessary to be built after the division of the city 
Int ) Municipalities, is governed by different rules from the lines of division 
* l shore. Each Municipality should construct the wharves within its limits at 
) Spight angles to the levee, by running square into the river. 
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March, 1841. 


MUNICIPALITY 
poet 2. 





Drs, 50 where the Municipality No. 1 extended its wharf at the division line pis 
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nally into the river in the direction of the course of the dividing line on shore, 
it was ordered to be demolished, mieotet Cea ee 
the bank of the river. — 


womrciranirs This is an action by Municipality No. 2, to’ ‘compel the ‘first 


Municipality to change the direction of its wharf, built at the 


divisional line between the two Municipalities. The line of 


division running through the middle of Canal street, strikes 
the levee in an oblique direction, extending up the river, and 


by continuing the wharf in this direction it obstructs and im 


pedes the first and second.wharves built in the second Muni- 
cipality. They pray that the ‘defendants be required to take 


away the wharf from the line on which it was extended from 


the levee, and be forever enjoined from making it there, and 
from obstructing their wharves. 


The defendants denied that they were encroaching on the 


second Municipality ; but that they were within the corporate 


limits of their municipal jurisdiction; that the works and — 


wharves they were erecting were essential to the public good; 
and those of the plaintiffs above are not accessible to the pub- 
lic in low water on account of the batture formed there. They 
aver that the works enjoined are absolutely necessary for the 
public convenience and use, and should be completed accord- 
ing to their plan; and that the injunction should be dissolved. 
On these pleadings and issues the cause was tried by the 
court. 
Several diagrams showing the formation of the bank of the 
river, the divisional line between the two Municipalities at the 
foot of Canal street, and also the projection of the new wharf 
of the defendants, running up the river athwart the first pro- 
jected wharves of the second or upper municipality, were 
exhibited in evidence. 
The sole question is, in what direction the wharves should t 
projected? The defendants contend that their upper or di He 
sional wharf should project out and keep along with a_pre 
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ion of the divisional line between the two municipalities into Easrean “Dis. 
the,river. The plaintiffs urge that the wharves ought to extend “are 184h 








a eRe 





4 out at right angles with the bank or shore of the river. prea arg 
The District Judge decided that the projected wharf and re. 























MUNICIPALITY 


works of the.defendants destroyed the old wharf of the plain- xo. 1. 
tiffs, built, and now within their limits, before the division of 

thecity ; and, second, it obstructed the landing heretofore open 

between the two municipalities. There was judgment perpe- 

tuating the injunction, and that the defendants demolish or ze- 

move their wharf complained of so far as it departs from the 

a line of the old wharf previously.existing, at the division of the 
: city in 1836. The defendants appealed. 


" _ © Rawle & ‘Pierce, for the plaintiffs and appellees. 


Pe ee ee I ee Ae ae 


 Roselius & Upton, for the defendants. 
“a Bullard, J. delivered the opinion of the court. 


The second municipality of the city of New Orleans, obtain- 
‘ed an injunction from the first District Court to restrain the 
first municipality from continuing the construction of a wl 
extending from the levee into the bed of the river, and in such 
a direction as to render useless a wharf already existing and 
: belonging to the plaintiffs, above the divisional line between the 
I two municipalities. The plaintiffs pray that the wharf thus 
erected to their prejudice may be demolished and abated, and 
F . the defendants have appealed from a judgment in conformity 
5 tothe prayer of the plaintiffs. 

The line of division between the two municipalities runs 
through the centre of Canal street to the river, and the 11th 
section of the law dividing the city declares that “each of the eg 
aforesaid corporations shall have the exclusive right to make 
and enforce all public laws and regulations within their re- 
Spective limits, and to regulate and at their own expense make 
improvements to the streets, public squares, vinaiiass and 
er public property the use of which is now common.’ 
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Bistsry Dis.’ The ~base ofthe -wharf complained of is clearly within, the . 
‘March, W841 iimits of the first municipality, and i ds out i et 
basa ys and it extends out into the river 
“munrewsur® in the direction which the division line would take if-prolonged d 
vw. beyond the outer edge of the levee. The question, therefore, 
MUNICIPALITY : sil oe a 
xo. 1. Which the case presents, is whether the first municipality has.a 


right to run out the wharf in that direction, so as to mask. and 
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render useless a wharf above the line belonging to the second 
municipality and which existed before the division of the city, 
The city of New Orleans does not embrace the river. The 
limits are declared by law to extend To the river, and this court " 
held in the case of Thompson vs. Blackwell, that in designating a 
boundaries, the word ro without the word inclusive, exclude | 
the object to which the line runs ; 5 La. Rep., 465. The city | 
therefore terminates at the outer edge of the levee, whichis by 
law the bank of the river; La. Code, 448. The line of divi- 
a be oily Ysnits sion between the two municipalities consequently terminatés 


paaggge rag there, and the direction from the levee into the river of pwharves 
outer 

the levee to-to be built after the division of the city is not necessarily go. 
wards the river ‘ 
Mississippi,  verned by thatline. The law therefore is silent as to the mam 


1 eg olay Ae ner of constructing wharves, and does not require that they 


river, and the should run out into the river in any particular direction, dnd 
line of division 


mere the mu- we must look elsewhere for a guide in this matter. 3 
nicipalities con- a 
oats termi- The law destines to public uses the bank of the Minaineiil 


nates there, 

The direction and this use, so far as the port of New Orleans is concerned, is 
of the “ge under the regulation ofthe three municipalities of the city, 
necessary to 
built after the whose duty it is to provide and keep up wharves and other 


on of the 
oity into muni- Similar conveniences for the accommodation of commerce, 


cipalities, i ‘Hike, Le municipalities stretch along the curve of the river, and 
verned by di 
the eye such a system ought to be adopted in the construction’ it 

e lines Of Givi q 
sion on shore. wharves as to make every part of the bank accessible, if via | : 








mS 
Pi 


tig. should etn ble,’ and not to permit one to obstruct another. Each municé q ; 
cone ai © pality is bound to administer in such a manner as not to intem A 4 


its limits at right fere with: the rights or duties of the others.. The only reasom 
angles to the 

levee, by ra able method:of solving such a problem is to construct all-the © 
ning square in’ 


thecicr. wharves at right angles to the levee.» They would then all 
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‘eonverge more or less to a common centre through: the whole Eisreax Div. 
‘extent of the curvature of the bank. Such was the system. 
‘adopted by the city authorities before the division, and no good —s 
reason has been given why it should be abandoned, especially ™ 

atthe point of separation between the two upper sections of the soncrrarrr 
‘city, when from the course of the river it is manifest that a 

wharf carried out by the defendants in the same direction with 

Canal street, would render useless several wharves already ex- 

isting in the upper municipality. That system was adopted 

after duly considering what would best suit the interests of 

commerce and facilitate navigation, as well as what would be 

most economical for the city. 


The defendants contend that as the batture in front of the 
city continues to increase, it will be divided between the two 
municipalities by a continuation of the division line running a. 
through the centre of Canal street, and hence they infer the smunleipality 
reasonableness of projecting the wharf in that direction, still j ne ‘koran 
paralell to that.line and at a considerable distance from it. In “ivision = 
what proportions any new alluvion may fall within the limits of ete > a 
the two municipalities it is not now necessary to enquire, but it course of the 
‘appears to us that if a new levee should hereafter be formed eg oor on 
further in the river, and the construction of new wharves bot on ba be 
should become necessary, it would still be just and proper that ‘be wharf to be 
they should be perpendicular to the new levee. The fact that _: tle with the 
such a change would eventually give to the first municipality ver. ver. 
a larger segment of the curve, is very far from proving that 
they have now a right to anticipate such a change, and there- 
by defeat the right of the plaintiffs to enjoy a wharf already 


existing when the city was divided. 

Upon the whole, we concur with the District Court in opi- 
‘nion, that the construction of the new wharf as contemplated 
by the defendants is a violation of the rights of the second mu- 
nicipality, and consequently that it ought to be demolished, and 
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lard It is therefore ordered and decreed that the judgment of head 


PIES District Court be affirmed with costs. ‘ 
PARISH e. 

vs. a 
HOZEY, SHERIFF. . 








PARISH vs. HOZEY, Sheriff. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 





The sheriff who sequesters property is bound to use the same exertions for its 4 
preservation as he would have done for himself; and to use such diligence as s 
will secure it for the benefit of the party to whom it is ultimately adjudged. a: 

So where a bill of exchange is sequestered, the sheriff is bound to see that it is yy 
presented for payment at maturity, and if not paid, to have it protested and 
due notice given to all the parties to it: otherwise he is liable for the amount. 


This is an action to render the defendant liable to the 
plaintiff for the amount of a Bill of Exchange which was 
sequestered in the suit of Diggs, Hobson & Co. against him, 
but final judgment being rendered in his favor, the bill was 
ultimately decreed to be his property. | 

The plaintiff alleges and shows that during the time the bif 9 
was under sequestration in the hands of the sheriff who took __ 
it from the Canal Bank where it was deposited, he failed to 
present it for payment, or have it protested for non-payment 30 ° 
as to bind the parties to it. He further shows that the parties 
were solvent and that the bill would have been paid had pro- 
per diligence been used. He prays judgment for the sum of. 
$2000 in damages: the original amount of the bill being » a 
$1450; and that the defendant be condemned to pay said sum. Le 





The defendant denied that he was in any mamer respom| f : : 
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@ausing to be made any demand of the acceptor at the time 
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sible ; but that he acted in his official capacity in taking” into 


return it or hold it liable to the judgment of the court; and 


was bound in the meantime to keep and return the indentical sozer, 


thing which had been placed in his hands. 

“On these pleadidings, issues and the facts disclosed, there 
was judgment for the plaintiff for the amount of the bill, and 
the defendant appealed. 


Payton, for the plaintiff and appellee, urged the affirmance 
of the judgment with ten per cent. damages. The duty of the 
sheriff was plain and pointed out inthe law. He was bound 
to keep the thing deposited and administer it with the same 
care that a prudent father of a family would attend to his own 
affairs. What man is there that would not have presenteda bill 
in his hands for payment at maturity, and had it duly protested 
for non-payment. C. Pr. 283. La. Code, art. 2949, 2950, 
2908. 


“Upton, for the defendant and appellant, contended that a 


" séquestration was in the nature of a deposit. The sheriff was 
_ bound to keep safely and restore the precise object the identi- 


cal thing. He did so in this case, and was strictly within the 
pale of his duty. La. Code, 2942, 2946.—See also articles 
279 and 280 of the Code of Practice. 


Simon, J. delivered the opinion of the court. 


Defendant is appellant from a judgment which makes him 
liable and condemns him to pay to the plaintiff, the sum of 
$1450 with interest, being the amount of a bill of exchange 
which, plaintiff alleges, having been sequestered before ma- 
turity, in the suit of Diggs, Hobson & Co. against the present 
plaintiff, was taken and removed by said defendant from, the 
bank where it had been deposited for collection, and was held 
by him until after it was due and payable without making or 
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his custody said bill, and was bound to keep it safely a 
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Rane Dunol its. maturity, whereby the drawers and the endorsers wete:s 
—____. released from their liability. . 2 yl 
PARE Defendant denies his liability, ond states that the actiby ) | 
uozer, susnirr. which the plaintiff avers himself aggrieved was an official-actss ie 
of defendant's, done and performed by the express orderofes a a 
the court; that in compliance with the writ of sequestrationm | 
issued and put into his hands, he took the bill of exchanges, | 
into his possession and safe keeping, to hold the same subjecty | 
to the order of the court. That it was his duty tokeepthe | 
same and not to let it go out of his said possession, and that he 
was not to know and could not be presumed to know thatitss | 
worth and value would be either increased, diminished or lost; __ 
from the commission or omission of any judicial processor’; 
other steps connected therewith, &c.—He concludes by praysxe a 
ing that the same judgment which, in case the court should bes; 
of a different opinion, would be rendered against him, be ren-'y 
dered against the persons who have signed the sequestration, _ 
bond, and that they be cited accordingly as his warrantors.—~ 
. There was judgment for the amount of the bill and interests 
against the defendant, and in his favor against his warrantorss/ — 
for the same amount; from which judgment, said defendaiif 
alone. appealed. a0 
The evidence shows that the bill of exchange, drawn ony: 
John B. Diggs by Pickett, Banks & Co., is dated the 17th. § 
of April, 1839, that it was made payable ninety days afters 
date to the order of Keys and Roberts; that it was endorsedi” 4 . 
by the latter, by Diggs, Hobson & Co. and by plaintiff, and»: 4 
had been regularly accepted. That in conformity with a writ: |; a 
of sequestration issued in a suit instituted by the second enssi) | 
dorsers against the plaintiff, the bill in question, was, on thex«: q q 
fifth of July ensuing, received by defendant’s deputy from theo | 
New Orleans Canal and Banking Company, where it hades | 
been deposited by plaintiff for collection, on the 27th of June - | 
preceeding. It is not disputed that a judgment was subse 9 
quently rendered in favor of said plaintiff decreeing the bilbat oo A 
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fully entitled to recover the bill or the amount’of its: proceeds, ares 184” 
if collected during the pendency of the suit.—Several wit- 


endorsers of the bill were good and solvent at the time of its 


maturity, and this fact appears to have been satisfactorily. - 


established ; it is also proven that the acceptor was insolvent 
when the testimony was given. 
It is evident from the facts of the case, that the: plaintiff, 


without any fault of his, has lost or been deprived of his re °° 
course against the drawers and endorsers of the bill, and that’ 
‘ he:would vainly attempt a recovery from the acceptor: “In” ' 
this»situation, he has thought proper to exercise his remedy 


against the sheriff, by a claim for damages; and the contro- 
versy in this case turns therefore entirely on the question 
whether the sheriff who is in possession of a bill of exchange 


under'a writ of sequestration, is bound to take all the neces- - 
sary steps which the law requires to fix the liability of the © 


parties to the bill, so as to preserve its worth and value for the 
benefit of the successful party? 

The appellant has endeavoured to resist the plaintiff’s claim 
on the plea that being a judicial depository, one of his prin- 


_ ¢ipal obligations was to restore the precise object which he 


received, La. Code, art. 2915; that such object could not be 
restored or parted with before the decision of the suit; Jdem 
art. 2946; and that until then, he was bound, according to the 
terms of the writ, to keep the bill in his possession and to hold 
it subject to the further order of the court.. He further urges 
that had he parted with the possession of said bill by deliver- 
ingit to the acceptor, in case of payment at presentation, he 
would have been guilty of an act of disobedience to the 
positive order of the court. 

It-seems to us that the defendant has grossly iahindlond or 
misapprehended the nature, extent, and importance of his 
obligations; and that-his abundant caution and care-to:comply 


exchange to be his property; and. that therefore he- became Karrene 
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cen: ‘have been examined to show that. the drawers’ pea «Se 
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Eastzaw Dis, Strictly with the: literal»and direct’ expressions of the ‘Writ? 
March, 1841 under which he was acting, has been carried to such a degted 




















} Fanisi’ as. to destroy the very object of the law. According’ to the” 
[+ ' woser, “uuenirr. at. 2908 of the La. Code, the depository is bound to usé'thé’ — 
: “~<a diligence in preserving the deposit, that he uses in pre! 
who sequesters serving his own property; the same provision is contained jj’ 
Poesy) use art. 2949, and the art. 283 of the Code of Practice, says'ii’ 


und 
oe ne oe positive terms: that ‘the sheriff, while he retains possession 
eS as of sequestered property, is bound to take prope tare of the 
done for aa same, and to administer the same, if it be of such nature’ 
= “aigust to admit of it, as a prudent father of a family administery — 


as will secure * his own affairs.” It is thus’ perfectly clear that the defendant’ 
of the party i; was bound to use the same exertions in the preservation of the 
Seantely ad- bill of exchange, as he would have done for himself, and ree! ‘ 
judged diligence as would secure its recovery for the benefit of the 


So where a party to whom it would be ultimately adjudged.—The sheriff” 
a Mere however intimates that he understood the law to mean that he. 4 
oath _ Be: should keep the bill carefully in his pocket-book, and that had 


that it is oe it even been paid by the acceptor at maturity, he should have 






























sented for 
ment at matu- considered himself bound to refuse the money, so as to be able 


md, yan ne to produce the very same piece of property which had been 
— i .. intrusted to his official care. his is indeed a very a 
a, ° _ defence, and if serious, such a construction of the law s q 
oe he i He often be very mischievous in its consequences !—It is true that 
amount. sheriffs are sometimes placed in a very delicate situation ; that 
the duties they have to perform frequently compel them to 
decide, at their peril, questions on which the best jurists - 
would perhaps hesitate to pronounce positively; but the ap- 
pellant must have known that if the defendant in sequestration “¥ 
had offered him his obligation with one good and solvent § 
surety, for an amount determined by the court to be equal to q 
the value of the property sequestered, such defendant would ! 
have been entitled to take the bill out of the sheriff’s posses- 
sion, C. of Pr. art. 279; he must have been aware that the 


importance and object of the sequestration was not in the 
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rvation of a mere: worthless piece of*paper;"he must Gasrenm:«Drei! 
have understood that if, instead of representing the bill eset 
after the decision of the suit, he had produced its amount Ba 
_ defore the court, no one could. have complained, as no injury mozer, summer: 
being sustained, no blame could have been attached to his 
sparing to the party the trouble of collecting said amount, and 
Ji ae that. consequently no responsibility on his part could have ever 
resulted from such an act. The bill of exchange was nothing 
but. the reptesentative of a sum of money, it was put in the 
possession of the sheriff to prevent its being collected by the 
defendant in sequestration during the pendency of the action ; 
and it is certainly obvious that in order to take proper care of 
it, as he would have done for himself, and to preserve its 
original v value, the law made it his duty to have it presented 
for payment on the day of maturity, in order that, if not paid,’ 
such notice might be given to the drawers and endorsers as 
would, fix and sectre their subsequent liability. Having not 
done so, the defendant has been the cause of the plaintiff’s’ 
sustaining aserious injury, and we do not hesitate to say that 
he is answerable for his negligence in not complying with one 
of his principal obligations; and that, in our opinion, the 
Judge a quo did not err in giving judgment against him for 
the amount of the bill of exchange. 
It is therefore ordered, adjudged and decreed that the 
judgment of the District Court, be affirmed with costs. 
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BACH vs. HERRING ET AL. 








APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Judgment confirmed with maximum of damages. 





This is a suit against the maker and endorser of a note. i 
There was no defence and judgment by default was taken” 
and made final, and the defendants appealed. | 





Latour, for plaintiff, prayed the ‘affirmance of the judgmen 
with ten per cent. damages. 


Morphy, J. delivered the opinion of the court. 


This is an action against the drawer and endorser of a pro _ 
missory note. After suffering below a judgment by default to 
go against them and be confirmed, the defendants have taken — 
this appeal. As nothing has been offered in’support of it, and 
the appellee has submitted his case with a prayer for damages: 











It is ordered that the judgment of the District Court be 
affirmed with costs and ten per cent. damages. 




































“OF THE SPATE OF LOUISERA, 
‘PRITCHARD vs. “PORGEY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 





Where it is proved the note was protested and due notiee given to the defendant, . , 
who is sued as endorser, the appeal will be considered as only for delay, and 
the judgment be affirmed with the maximum of damages, . 


«!Phis is a suit against the endorser of a promissory note. a 

The defendant admitted his signature and pleaded the ge- 
+m neral issue. It was proved that the note was duly protested 
mt 1 _ for non-payment, and personal notice given to the defendant. 
, 9 From judgment against him he appealed. 


d 7 Larue, for plaintiff, insisted on the aiiraithige of judgment, 
with ten per cent. damages. 

ag % 

»» Simon, J. delivered the opinion of the court. 





“This is a suit against several endorsers of a promissory note’ 
duly protested for non-payment. The defendant, Forgay, ad- 
mitted his signature and pleaded the general issue; there was’ 
judgment against him in the court below, and he appealed. 
The certificate of the notary proves that the protest of the 
note was regularly notified to the endorsers, and that notice of 
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its dishonor was delivered to the defendant, Forgay, perso-' 

nally. It is evident that this appeal was taken only for delay, 
‘and the damages prayed for by the appellee must, therefore be’ 

“allowed. 

It is therefore ordered, adjudged and decreed that the judg- 

ment of the Commercial Court be affirmed with ten per cent.: 

; a damages on the amount of the note sued on, and costs in beth’ 
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CASES’ IN. THE SUPREME COURT | 
Dra. STAMPS os MARIGNY’S. Attorney In Fact. ty 


1841. ‘ g 
Se APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY oF < _ 
STAMPS , ' § 


ea NEW ORLEANS. 
9 
8 


ATTORNEY IN Where the evidence sustained the judgment, and no amendment asked by te 4 
FACT. 
appellee, it was affirmed with costs. 




































The plaintiff claimed the sum of $12,002, from the estate 
of the late Prosper Marigny, for the balance of the price of a 
tract of land, and an account annexed for advances and sup- 
plies, sold and furnished to the deceased, shortly before his 
death. The widow and heirs of Marigny and her second 4 
husband were made parties, and in their absence, they were 
cited through their attorney in fact N. B. Le Breton, who 
simply pleaded the general issue. After due proceedings and 
the production of a mass of evidence in support of the claim, a 
the Judge of Probates gave judgment for mene only with a 
interest. The defendant appealed. a 


Grima, for the plaintiff. ea 
F. Lavergne, contra. 
Morphy, J. delivered the opinion of the court. 


The plaintiff claims of the estate of the late P. Marigny 4 
$12,005 44, with interest thereon at the rate of eight per cent § 
per annum; 10,605 20 of this amount being for the price of a 
tract of land in Mississippi, which the deceased had pur- , 
chased of him shortly before his death, and also $1400 24, for ; 
sundries furnished and advances made to him as per a detailed ~ 
account annexed to the petition. e 

The defendant, in his official capacity, filed a general denial. | 
There was judgment below only for $10,000, with interest at “9 
the rate of eight per cent. per annum, from the respective ma- — 
turities of five notes drawn by the deceased in favor of the pe- 
titioner. Defendant appealed. 

The evidence spread on the record before us fully sustains 
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the judgment of the’ Court*of Probatés, and*the’appellee oe or 
not, prayed that it should be amended in any respect. 
It is therefore affirmed with costs. = 
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FORTIER vs. FIELD. 
“APPEAL FROM THE PARISH COURT FOR THE PARISH AND CI?Y OF NBW-ORLEANS. 


Where the notary states he demanded payment of F. F., the attorney in fact of 
the drawer, the notary’s statement is no evidence pte wine It should 
‘have been proved onthe trial like any other fact. 


Fores @ ek & FY &@ 


This is an action on a promissory note executed by C. F. 
Zimpel and endorsed by the defendant. The latter pleaded a 
y general denial. 

The notary states in his protest that he ‘asked payment of 
F. Frey, the attorney in fact of the drawer of the note,” &c. 


On the trial the note and protest were offered in evidence. 


v There was judgment for the plaintiff, and after an unsuccess- 
Wee ‘ful effort to obtain a new trial the defendant appealed. 

+ | © Labarre, for the plaintiff, urged the affirmance of the judg- 
r ment. 

7 : 

ee * Lockett & Micou, for the appellant, insisted that the judg- 
1 : ment should be reversed, for want of proof of the agency of 
F Frey, of whom payment was demanded. Until there was evi- 
é dence exhibited that Frey was agent no recovery could be had. 
; The mere statement of the notary is no evidence of this agency. 


It was no part of his duty to show the agency. 


Morphy, J. delivered the opinion of the court. 











CASES IN THE SUPREME COURT 


Eastsax Dix The defendant being sued as endorser of a promissory note 

Apri, AN ardwn by C. F. Zimpel, pleaded the general issue. Judgment 

ronmize was given in favor of plaintiff, whereupon defendant moved 
pis od ‘ 


for a new trial, which failing to obtain, he appealed. 


The only evidence of a demand on the drawer is the decla- 
ration of the notary in the act of protest that he asked payment 
of the note of F. Frey, the attorney in fact of the drawer, 
The certified copy of the protest, made out in conformity with 
the act of 1827, proves only the demand itself and the man- 
ner and circumstances of such demand, but it is no evidence of 
extrinsic facts therein mentioned which form no part of ‘official 
acts and doings of the notary. The agency of Frey should 

Where the no- have been proved on the trial like any other fact. 1t cannot be 


tary states he de- : ; 
manded pay considered as one of those circumstances accompanying the 
ment of F. F., ; 3 a. ; 
the attorney in demand, which must necessarily be within the personal know- 
a oer ledge of the notary, and of which the act of protest must be 
ees 2 th. ‘taken as evidence under the statute. This deficiency in the 
agency. It proof was the ground upon which the motion for a new trial 
ould have 8 P 
been apron on was made to the judge below, but it was overruled on the 
pr Be aah ~~ ground that defendant’s answer contained no’ specific denial 
that Frey was the agent of Zimpel. It appears to us thata 
new trial should have been granted. The defendant was not 
bound to make any specific denial of a fact of which he was 
perhaps ignorant; and of which, under the general issue, he 

had a right to require proof. 

It is therefore ordered that the judgment of the Parish 
Court be reversed, and that this case be remanded for a new 


trial, the appellee paying the costs of this appeal. 
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Kbiyy BEIRNE & BURNSIDE vs, PATTON ET AL. ay 2 
* April, 1 - 


pe 








HF APPEAL FROM THE COURT OF THE FIRST DISTRICT. : 
q BEIRNE 
The general principle is, that contracts in regard to personal property must be & BURNsIDE 
regulated by the lex loci of the domicil of the owner. But as relates to the re- 
medies of creditors, personal property has a situs, a locality, which subjects it ‘ 
,,t9 the law of the country where it is situated, when there is a conflict, 6 S00U72 ‘4 
So an assignment made by debtors residing in Tennessee for the benefit of oe 7 Gr Goth } : 
' ereditors, of certain cotton in New Orleans, which is void under our laws, Vf Pre e 327 
“will not have effect as against an attaching creditor here, who is no party to it. — 
; (20 US 


1 : 
——_rabtngeelemierentembets rites Gee 
a formance. S ML SG yg 
| Phis suit commenced by attachment. On the 5th of May, 6 = a G, bf 

4 1840, the plaintiffs instituted suit on two promissory notes of b ad 
a ‘A. Patton & Co., who are alleged to be residents of Tennessee, / Mid, MO ag 0 
"|. 4nd attached 138 bales of cotton, and a hogshead of tobacco, in &“4/ 27 
| the hands of Maunsel, White & Co., of New Orleans. / 244 egr 


) _ On the 25th November, 1840, James Vaulx and Wm. But- 7/4 76,4 y>b q 
| ler, residing at Jackson, Tennessee, intervened as the ny Hea '@ 
| a of A. Patton and W. Taylor, defendants in this suit, lately 242i 2 a : 
| trading under the firm of A. Patton & Co., in Tennessee, 3 2 367 4 
stating that the property attached with other property, had been 7 
‘assigned to these intervenors as trustees for the benefit of the 2 Wy : 
creditors of said firm. The deed of trust, was annexed to the 

“petition of intervention, dated the 3d April, 1840. It em- 


braced in the assignment the property attached. The credi- 
tors were classed; part of whom were to be paid in full, and 





PATTON ET AL. 











the remainder pro rata. The intervenors claimed to be put in 
possession of the cotton or its proceeds under the deed of 
trust. 
The garnishees were interrogated and stated that the cotton 
was shipped to them, and they had notice of the assignment 
| - in Tennessee, previous to levying the attachment. 
L J The plaintiffs are citizens of and doing business in Louisiana 
| and'the notes sued on were executed and payable here. 
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Easterns Dis. There was judgment in favor of the plaintiffs; and ab | 


April, 1841. aoainst the intervenors with costs. They appealed. | 
BEIRNE 3 


& sunnsipe §=6 E'Imore & King, for the plaintiffs and appellees, argued te 4 
rarrom yr aL. case in writing. 


F. B. Conrad, for the intervenors and appellants, knw | 

on the reversal of the judgment and argued in support of the § 

- validity of the assignment, and its binding effect on the Proper : 
ty found here and attached. : 








Morphy, J. delivered the opinion of the court. 


e. : 
This is an appeal from a judgment rendered on an interven- a ; 
tion of Vaulx and Butler, residents of Tennessee, who claim 4 
as trustees 138 bales of cotton, attached in this suit as the pro s 
perty of defendants. Judgment was given in favor of the * 
plaintiffs and the intervenors appealed. 
They claim under a deed of trust executed in Tennessee by 
defendants for the benefit of their creditors; by this intrument — 
* bearing date the 3d of April, 1840, the defendants convey, 
» make over, assign, &c., to Vaulx and Butler certain property ’ 
~» therein described, and among the rest, ‘ 188 bales of cotton 4 
and one hogshead of tobacco shipped to Maunsel White & Co., — 
of New Orleans, or if sold the proceeds thereof ;” they divide — 
their creditors into seven classes ; those of the six first classes. | 
are to be paid in full and those of the seventh and last class are 
to be paid pro rata out of the residue of the assets in the hands 
of the trustees. The record shows that the garnishees had 
notice of this assignment and agreed to hold the property sub- — 
ject to the order of the assignees previous to the levying of ~ 
plaintiff's attachment. Had this assignment been an ordinary ~ 
and absolute bona fide transfer of property in the usual course of 4q ; 
business, the right of the interpleaders to recover could hardly be 4 gE 
questioned, but we are called upon to give effect to a contract 
affecting property within this State to the prejudice of its citi- 
zens, when by our laws such a contract, if executed here, 


Be eee 
io = 































Spi 2 olay Rae ae — 
Bsus cad Ba 
MM A ee 





OF THE STATE: OF LOUISIANA. 591 


would be void as made in fraud of creditors. That this assign- asters Dis, 
ment was made by defendants in prospect or under circum-_4?7i 14h 
stances of insolvency, and with a view to distribute their pro- 
petty among some favored creditors according to a plan dic- ei a 
tated by themselves, is apparent from the instrument itself. 
There is no legal evidence before us that such an assignment 
would be valid by the laws of Tennessee ;. it would surely be 
repudiated by the laws of this State, which hold that the pro- 
property of a debtor is the common pledge of his creditors, 
and which declare it a fraud in a debtor to give preferences to 
some creditors over the others. But supposing, as it is assert- 
ed, that this contract is perfectly valid in Tennessee and bind- 
ing on the creditors and property there, it does not follow that 
itis to be received and enforced in this State to the injury of 
creditors, who are our own citizens. While we recognize the i ng 
principle that all contracts in regard to personal property must contraets in re- 
be regulated by the lex loci of the domicil of the owner, we st mat 
hold that as relates to the rights and remedies of creditors, per- 4. —— by 
sonal property has a situs or locality; and is to be governed by ‘he Pre nage ae 
the law of the country where it is situated, when there arises a as relates to the 
conflict between the latter and the former. The principle of ag peices 
comity cannot require of us that we should enforce on property Fan whoa 
here, to the prejudice of our citizens, a contract void under our Which | subjects 


ing ate : it to the law of 
system of jurisprudence. It would be giving unjust advan- oo a 
tages to foreign creditors over our own in direct violation ated, when there 
of our law. In relation to property within our jurisdiction, we ** —_— 
cannot withhold from suitors their legal remedies, or suffer oe pate 


their rights to be controled or their interests injured by acts of debtors residing 


in Tennessee for 

their debtors abroad, not assented to by them and reprobated by the benefit ‘of 

ax fe ; their creditors, 

ourslaws. To do this would be, as we have said on aof certain cot- 
Ts e . . . . t i 

former occasion, to sacrifice justice to courtesy; 2 Martin, jems which ie 


N. S., 93, Olivier vs. Townes ; Story’s Conflict of Laws, page ‘sewed — Noe 


203 ; 2 Kent’s Commentaries, page 461. It does not clearly aa Ble = 
appear from the evidence at what precise time the cotton taching rey ep 

. ere, who is no 
reached this State ; we should conclude from it, however, that party to it. 
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Eastern Drs, it was here even at the date of the deed of trust; at all events: 
_April, 1841 had beenreceived in New Orleans by Maunsel White & Co. be. 
Pa: 5 fore they were notified of the transfer. Moreover from the very 
vs. terms of the instrument itself it was in the contemplation of ‘the 
PATTON ET AL, 
* parties to have its effect in this State so far as relates to the pros 
perty in dispute. It is a well settled rule that where a contract 
Where acon-. . , . ‘af 
tract is either is either expressly or tacitly to be performed in another place 
pr ets os rage ~. than that where it is made, its validity is to be governed by the 


po eat “ane law of the place of performance; Story’s Conflict, p. 283; 


oy epee Kent’s Com., pp. 393, 459; Boullenois, quest. contr. deg 
abode by :. lois, p. 330. This assignment, then, being by our laws void 


claim and without effect, as to plaintiffs, the property attached is as 
to them yet in defendants. These assignees have acquired by 
the deed no title in themselves; they might be viewed as the 
mere agents of defendants to distribute the property according 
to their instructions; as long as this distribution has not taken 
place, the plaintiffs who are no parties to the deed are not 
bound by it, and may legally enforce their claims on such part 
of the property of their debtor as they find within the State, 
A case strongly analogous to that before us is to be found in 
13 Massachusetts Rep., p. 146, Ingraham vs. Geyer. It has 
been held that a voluntary assignment by a debtor of all his 
property made in Pennsylvania for the benefit of creditors shalk 
not prevail over a subsequent attachment of funds of the debtor, a 
and the ground taken there is that such an assignment would 
have been void by the laws of Massachusetts if made in that 
State. 

There is, besides, in this assignment a feature which would 
make us doubt of its validity even by the laws of the country : 
where it was made. It does not purport to convey all the 

perty of the defendants, although they profess to make the 
transfer for the discharge of all their debts.. The property as- 4 
signed is specified, but no declaration is made that the assignors’ 

possess no other; on the contrary one of the clauses of the 
deed discloses the existence of a valuable tract of land not 
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"mentioned in it, and in: which A. Patton, one of the assignors, 


had-at least a residuary interest; see 13 La. Rep., 456, Graves “27 10 
etal. vs. Roy ; see also the autherities there quoted. 


with costs. 


» ie 


BORGSTED & CO., vs. NOLAN ETP AL. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


. After the promulgation of the act abolishing imprisonment for debt no ca.. sa, 


could issue; and all process against the body of the debtor being gone, the dia- 
bility of the bail ceased; as he had no longer the power of keeping or surren- 
‘dering the principal debtor. 

The plaintiffs having arrested the defendant, Nolan, and 
held him to bail, obtained judgment against him for the amount 
of their demand, issued execution the 6th May, 1840, which 
was returned the 10th June following, no property found. 

“Before judgment, to wit: on the 16th April, 1840, the act 
abolishing imprisonment for debt was promulgated. No writ 
of capias ad satisfaciendum could issue, the plaintiffs took a 
rule on the defendant’s bail, to make him liable for the debt on 
the bail bond ; alleging that the defendant had departed from 
the State contrary to the condition of the bail bond, which was 
now forfeited and the bail liable. 

After hearing the parties the rule was discharged ; the pre- 

judge being of opinion, inasmuch as no ca.. sa, had 


‘issued, the plaintiffs could not recover from the surety on the 


bailbond. The plaintiffs appealed. 
Bartlette, for the plaintiffs. 


Larue, contra. 
75 VOL. XVII. 





pce Oa 
Bonesren & co. 
'The judgment of the District Court is theréfote affiritiel onan $t AL. 











bel | CASES IN THE SUPREME COURT 
yo Eaarsax Bus. “Morphy, J. delivered the opinion of ~ court. 2 4 
“Scomams ‘The plaintiffs are appellants from an ghee discharging a rule 4 
urumez, “#kenrby them on W. S. Brown, to obtain judgment against 
him as surety of defendant on a bail bond. The record shows — 

that no writ of capias ad satisfaciendum was issued or could 9 
have issued, because a fieri facias taken out in the case was re 4 
turned only on the 6th of May, 1840, after the promulgation of 9 

n= fe ot 8 the actof assembly abolishing imprisonment fordebt. Plaintiffs’ 4 ‘ 
act — right to any writ or process against the body of defendant be- — 
imprisonment 4 
for debt no ca. ing gone, it is clear that the liability of the bail ceased, because 
pe and all_proes he-had no longer the power of keeping defendant, and could 9 
of the debtor the body not surrender him. The evidence relied on to show that the 4 
labile ie te condition of the bond was broken by defendant's leaving the 7 
bail ceased; as State in the meantime cannot avail plaintiffs, because the lig | 
the "power “of bility of the bail was not fixed by the departure of the debtor; 
vo dolar “the Dut for the law above mentioned, the bail could have surrender — 
a ache ed him at any time before judgment was rendered against him- 
self, and his obligation was only to present the defendant on 
execution of the definitive judgment in the suit; C. Pr., arts, | 

230, 231, 235; 8 Martin, N. S., p. 129; acts of 1840, p. 131, . 4 

The judgment of the Commercial Court is therefore affirm 


ed with costs. 


































BOORAEM vs. MERRIFIELD. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. M 


Parol evidence is admissible to show by the practice and Jaws of another state, it . | 
is not necessary to present a note for payment, at the place designated therein =f 
in order to maintain an action against the maker. d 

It is only the written or statute laws of a state, that cannot be proved by parol, 

a certified copy is the best evidence. 














This is an action against the defendant as one of the makers 
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of a promissory note, payable at the Branch ofthe Planters ! 

Bank at Port Gibson, Mississippi. There was a general de- 22. 

nial pleaded. » nae 

4 “°, dill of exception was taken to the admission of testimonial or ore 

F _s proof, or parol evidence of the laws of Mississippi, in relation , 

4 to demand of notes at the place where made payable in order 

t6 recover against the maker. The proof* was ‘offerred “to 

‘show that this was not necessary in Mississippi. 

The plaintiff had judgment, and the defendant appealed. 
Wharton, for plaintiff. 
















wt 





oC. M. Jones, contra. 


| ‘Morphy, J. delivered the opinion of the court. 


"e@e feof * 87 Re 2H s 


a This suit is brought on a promissory note of defendant, pay- 
a able to the order of the plaintiffs, drawn in the State of Missis- 
sippi, and made payable at the branch of the Planters Bank at 
Port Gibson. The general issue was pleaded. On thetrial,a 
witness was offered to prove that by the laws of Mississippi, 
where the note was made payable, it is not necessary to present 
it for payment atthe place designated therein, in order to main- 
4 tain an action against the drawer. This testimony was objected 
ry | toon the ground that the laws of a State cannot be proved by 
a parol. It was, in our opinion, rightly admitted, for the objec- 
tion was well founded only in relation to written laws, and the 
judge was not to presume without any evidence of the fact, that 
the laws offered to be thus proved were part of the statute law, 
or lex scripta of the State of Mississippi, where the common 
law is shown to prevail; (see thé late case of Wetmore vs. 
Merrifield, ante, 513). 
The judgment of the Commercial Court is therefore affirm- 
ed with costs, 
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EaSTERN Dis. © 


April, 1841. 


BERNARD, 

sYNtic, &e. 
v8. 

DUFOUR. 


_ CASES IN THE SUPREME _— 
BERNARD, Syndic, &es vs. DUFOUR. aes 


APPEAL FROM THE reg couRT FOR THE PARISH AND CITY OF NEW-ORLEANS, wd 


Real estate or sonic property although purchased in the name of a firm, 
beeomes the joint property of the individuals composing the firm and nat 
partnership property liable first to the partnership debts. 


_ Where real estate is paid for with partnership funds, it creates an individual... 


indebtedness of the partner to the firm, but the partnership does nak there 
become the owner ; or confer on the creditors of the firm any right or privi- 
lege on its praceeds, in preference to individual creditors. a 
The individaal share or interest of a partner in real estate will forma fundin | 
the hands of his syndic, liable to the claims of all his creditors without dis. 4 
tinction. ae 
Partnership creditors are privileged over individual ones, on the partnership 
effeet; but the latter have no such preference over the former on the separate 
atid individual property surrendered by the insolvent member of a firm. ; 
The liquidating partner of a firm has no right to dispose of and control the un 4 
divided interest of the other partner in real property owned jointly. 


The plaintiff having been appointed syndic of the creditors 
of Hypolite Paloc, alleges that he and Charles Dufour be- 


came joint purchasers of a piece of ground on the corner of — 


Dumaine and Burgundy streets, in New-Orleans, on which 
they had erected six houses; that although the said H. Paloe’ 
and C. Dufour were commercial partners, transacting business 
under the firm and style of Paloc & Dufour, yet these houses 
and lots were not partnership property, but one undivided half 
thereof -belongs to said Paloc as joint owner, and he having 
failed, it has become necessary to sell his undivided share 
therein for the benefit of his creditors. He prays that Dufour 
be cited and that the said houses and lots be sold jointly by 
the said Dufour, and this petitioner representing the creditors) 
of Paloc and the proceeds of sale equally divided between 
them. 


*This case was decided the 13th April, 1840. The eourt was then composed 
of Judges Marvin, Buttarp and Morrny. It was suspended by an applica-: 
tion for a re-hearing, and has never become final, But from the important. 
principles it contains in relation to partnerships, it has been deemed advisable 
to publish it for the benefit of the profession, although it cannot be referred to 
as stare decises. 











e 


OF THE STATE OF ‘LOUISIANA, 50 


Dufour anmiudle as liquidating partner, and after pleading Easrsax a 

the general issue, avered that the property in question had all A 

F heen paid with the partnership funds, and that the creditors of sie 

_ the partnership should be preferred and paid in preference to 

other persons. He denies any right or authority of the syndic 
to'iitermeddle with this property or any of the affairs of the 

“f partnership; until all the creditors thereof are paid and 
satisfied: and that he as liquidating partner has the sole right 

@  tosettle the affairs of said firm. He prays that the petition be 

3 dismissed. 

Upon these pleadings and issues the cause was tried. 













































_ The defendant offered evidence to show that this property 
"was purchased entirely with partnership funds and the build- 
ings erected thereon with the same; and that it or its proceeds 
belonged exclusively to the partnership. 

It appeared that the deeds of sale were taken in the names 
of the two partners, each for one undivided half. 
_ There was judgment for the defendant, and dismissing the 
_ plaintiff’s petition, from which he appealed. 
This case was argued by brief. 


J. Seghers, for the plaintiff and appellant. 





Canon, for the appellee. 
Morphy, J. delivered the opinion of the court. 


_ Hypolite Paloc, a member of the commercial firm of H. 
- Paloc & Dufour, having absconded some time in 1839, pro- 
ceedings were instituted against him by his creditors under the 
act of 1826, for a forced surrender, and a syndic was appoint- 
ed. This suit is brought by the latter to obtain the partition 
and sale of six houses and lots, alleged to have been held in 
common between the insolvent and this defendant. The lat- 
ter, styling himself the liquidating partner of the late firm of 
H. Paloc & Dufour, claims the exclusive right of selling all 
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Eastenx Dis, this. property in his said capacity. He avers that the lots-and 
Avril, 1). houses mentioned in plaintiff’s petition were paid for with part 
Bay ol nership funds.and: belong to the partnership ; that the credj 
v8. of the firm are to be paid out of the proceeds of this property — 
re. preference to the individual creditors of Paloc, and ‘tha — 
plaintiff in: his capacity is entitled to receive only the surplus — 
of said proceeds, remaining after the payment of all the-credi. 
tors of the firm. He prays that his right be recognized to.sell 
this property and to receive all the proceeds thereof in orderto — 
liquidate the affairs of the firm. a4) 2 
The only question presented for our solution is, whether this 
property belonged to the firm of Paloc & Dufour, or to the twa 4 
paftners jointly and in their individual capacity. en 
The documentary evidence in the record shows that Hypo 
lite Paloc and Charles Dufour became joint purchasers, ¢ach — 
for one undivided moiety of a parcel of ground situated atthe — 
corner of Dumaine and Burgundy streets, on which they 
caused the said six houses to be:erected. The Louisiana Code; — 
article 2777, provides, that “a community of property does not 
of itself create a partnership however that property may be : 2 
acquired; whether by purchase, donation, accession, inherb | 
tance or prescription.” If the parties had contemplated ma @ 
king in relation to this property an ordinary and particular 9 
partnership, they would no doubt have reduced it to wre | 
ting and had it recorded, pursuant to article 2807 of the ~ 
same code. Can these lots be said to have become the pro | 
perty of the commercial partnership which at that time existed 4 
between these purchasers? It is clear that they did not nor — 
was it intended by the parties that they should, forthe pur 4 
chase was expressly made in the private names of the two ~ 
_ partners, In their articles of cé*partnership we find a clause q 
"whieh it was useless to insert, under our laws, but which shows a 
the intention of the partners. It is in the: ‘following words: 4 
dans les mots opérations commercialesmous ne comprenons 
pas les achats de maisons, terrains ou,@sélaves, & moins de 
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gorivention ultérieure.” ~No such subsequent stipulation is a! 2 

shown, and if it was, we would disregard it, as being made in APT, 1h et 

_ open violation of our laws, which do: not allow commercial aa, 

| partnerships to deal in landed property ; La. Code, art. 2796: a 

“4 iad these lots been bought in the name of the firm, they “ RES 

‘} ~—- would have been joint, not partnership-property ; 3 La. he fepeoreite 
| 494; Skillman vs. Parnell et al. But it isurged by défendant’s hort though re 

4 éounsel, that these lots and houses having been almost entirely ° is in he 

‘} paid with partnership funds, the creditors of the firm of Paloc comes the joint 
' &Dufour are entitled to be paid in the proceeds of it in pres the i ey 2 

"ference to those of the individual partners; that the syndic firm, oe not 

' ‘@ppointed by the separate creditors of Paloc, has no right to rope, Hable 

intermeddle with the property belonging to the ¢reditors of ‘the anon” 

firm, that he is not their agent, and has not given security ac- 

cording to the act of 1837. 

All these pretensions are predicated on the idea thatthe loan Where real 





s eyrersa 7 & 


” 


or advance of funds made by the firm to the individual part- fr th = 
a ners to pay for or improve the lots thus purchased, transferred 7¢rsi stom. i 


i 


them in full property to the firm, and thus rendered them lia- dividual i 
ble to the preference accorded Lby article 2794 of the La. Code, 


3 to the creditors of a partnership on partnership effects, over the the’ 
q separate creditors of each partner. But itis clear that admitting roa a 


| these payments to have been madg by the firm, as attempted to owner bed 
fer on the 

4 __sbe'shown by extracts from the partnership books, they created ditors of 
‘# san individual indebtedness of the partners towards the firm, or wie 


but could by no means render the firm owner-of the property \. 


4 | thus paid for, or improved ;. nor do they confer on the firm or — 


its‘creditors any privilege on the proceeds of the property. 


7 : Paloe having failed, in contemplation of law, the proeeeds of Pg hs undivid- 
his undivided shiare in the property will form in the hands of terest of sf «par 
| the syndic a fund. liable to thé claims of all his creditors with- = wil vn 


out distinction for although by article 2794, the fand » = 
creditors are privile the separate ones-on the n liable to 
aie of all 


ship effects, the latter have no such preference over the ak his creditors 


on the separate and”individual property surrendered by the in- tion, : 
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Easreny Das, solyent member of a firm; 8 Martin, N. S., 600, Morgan yg, 
_April, 18. his creditors. Nothing then prevented the creditors of the firm 
eenane he from appearing at the meeting before the notary and Opposing 
v8. the unanimous vote by which this syndic was dispensed with 


DUFOUR. 
giving security. Admitting defendant’s right to manage ang — 


PPR eg % liquidate, alone and without control, the affairs of the fom 


ft ee hee 4 after its dissolution by the failure of Paloc, which right it is not 
on the partner necessary to question in this case, it by no means follows thes 4 


oe a ¥ have the has also that of disposing of the separate property of hig — 


A cog agent partner, although the latter may be indebted to the firm. If he _ 


pve ve ty had such right, he would have more power after the dissolnig 


dividual BBE of the partnership than he had before ; for neither partner could 
Sica by by “the have disposed of the whole property without the consent of the 


ene ae mem- 


ber of afirm. Other. The only right which each of the joint owners had in 


ing pater of relation to the’sale of this property, in case of a disagrees q 


firm has n° was to ask for a partition. This right which was in Paloc has — : 
pale to ened a 

control passed to his creditors by the forced surrender, and is now ¥ 
the undivided % 
interest. of the Properly sought to be exercised by their legal representative, j 


rose partner in’ Tt is therefore ordered that the judgment of the Parish q 


owned jointly. Court be annulled and reversed ; and this court now proceeds 
ing to render such judgment as in their opinion should have 
been given below, do order and decree that the property des q 
seribed in plaintiff’s petitiongbe sold at such terms and con 4 
tions as have been fixed by the creditors of Paloc for his share — 
in said property, and also at such terms and conditions as der 
fendant may fix'for his share in the same ; the proceeds of the 
sale to be equally divided between plaintiff in his capacity of 4 
syndic and defendant ; and the costs of this appeal to be borne 
by the defendant and appellee. =" J 

aE bea 7 
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ACTION. 
PAGE. 


1. In an action on a contract and on a fort, against several defendants, they will ” 
be allowed to sever iu their defence and tflal; even co-trespassers may plead and 
be tried separately ; a fortiori when one defendant is sued ona contract and'the 
MOM C00'Ess oc cc ccc cccc ccc cbseensetccccecers Arrowsmith vs. Mayor et al. 419 
__ -& When title in third persons is sought to be divested on the ground of fraud 
0 simulation, recourse must be had to a direct action of revocation, when the 
parties are entitled to a jury gSamory vs: Hebrard et al. 555 
$. The proceedings under the 13th section of the act of 1839, is intended to get 
at property in the possession of third pérsons belonging to the defendant, but 
tannot be substituted for the ‘revocatory action..- ------- eb dace seer teers bs wierd ib. 


’ ADMINISTRATOR. 

1. A succession in the possession of the widow and tutrix of the minor children 

owing debts, must be administered as an entire thing for the advantage of the 

| greditors, as well as beneficiary heirs entitled to theresidue after payment of the 

4 on" and the law requires that an administrator shall be appointed in all such 
: must give security.----- bee teeeeee Jacobs tutria; &. vs. Tricou et al, 104 

a ue administer a succession in virtue of her office as tutrix of 

jut giving good security, as is required of other stcighire- 


tOrsS.- +++... | 9 o) AA ere ers ye erie et ee ee oebese “ab: 


$ AFFIDAVIT: 

1. Where the petition alleges “the defendant is taking off his erop,” andthe 
affidavit declares all the facts in the petition “to be true ;” “that the defendant is 
reputed insolvent and unable to pay his debts,” it is sufficient to support a se- 
questration of the crop. 

76 VOL. XVII 





INDEX OF THE 


‘baer, 
2. An affidavit which declares that the facts in the petition, stated, “as within hig, 
knowledge are true, and those not so stated he believes to be true,” is sufficient to 
maintain an injunction; but it should be distinctly stated in the petition the facts > 
which are within his knowledge, and those which he has only reason to believe, ghia s 


3. It may be shown by affidavit in this court that the matter in dispute exceeds |». 1 
300 dollars and gives jurisdiction. Perkins vs. Nettles’s administrator, 93 
4. An affidavit stating that all the material allegations in the foregoing petition 
are just and true and that the facts are such as in the opinion of the affiant autho.) 
rise the issue of an injunction, is insufficient to support the injunction. a 
Boatner vs. Walker et al a 


ALIENS. 

1. The capacity of Aliens to transmit estates ab intestato and to inherit from 
others in Louisiana is granted, and there is nothing in the laws of this State that 
excludes aliens from the inheritance of any kind of property. 4 

Duke of Richmond vs. Milne’s Executors et al. 312 ~ 

2. The incapacity of Aliens by the English and Scotch laws is only extendedto 
their holding lands, or acquiring heritage either by purchase or succession.--.... {, 

3. Under the laws of Scotland an Alien may acquire property in goods, money 
and moveable estate; make a Will, and sue for personal debts. In England he 
may be a mortgagee and recover his debi, where there is a positive prohibition 
against holding lands. 


APPEAL. 

1..Under the act of 20th March, 1839, “amending the Code of Practice,” er- _ 
rors and irregularities in taking up an appeal will be cured by allowing time, a 
when not occasioned by the fault of the appellant. 7. 

Desorme’s heirs vs. Desorme’s syndic. Wit — 

2. The 1042d article of the Code of Practice directs the testimony of witnesses | 
in causes tried before the court of probates to be taken down in writing by theJudge ~ 
and annexed to the record; also a list of the documents filed by the parties that 
they may be'read on the appeal, and when this not done the case will be reman- 


3. The act of March 20th, 1839, section 19, forbids the dismissal of appeals on 
me ground of not being made returnable to the next term, when it does not ap 
pear the fault or neglect was imputable to the appellant. q 
Perkins vs. Nettle’s administrator, a 
4. When Judges are required by law to alternate in holding courts in their’ 
districts, either may grant an appeal from a judgment of the other............. a 
5. But where one of several defendants in a judgment of partition, appealshe 
teed make all his co-defendants appellees or parties, as well as the plaintiff, or 
_ the appeal will be dismissed. gh a Dati da'. aan gael Farrar vs. Newport et al, 346 
6. No appeal lies from a decision of the court referring a case of boundary 
back to the surveyors appointed, with instructions to search for and run outa) 
particular boundary line referred to:-..... Zeringue vs. Harang’s administrator, A 


. 
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7} «7, Appeal dismissed; the certificate of the clerk not stating that the record 
iy + contained all the evidence adduced on the trial. 
; Marsh vs. Rernenle Tighman. a 





8, There was judgment by default and no attempt to show error on the appeal, ... 





q Ticeut'wsontiomed with damages, as a delay case,.----.+++ Avart vs..Banke,..69 | 
#9. Appeal taken to a return day which is changed by law to a more distant day, 
big: al 9 and the record is not filed on the first, but on the ast return day, it will-not be» 
953 } considered as abandoned but as filed in proper time. 
. 3 Reynolds, Byrne § Co.xs. Feliciana. Steam-boat Company. 397 - “a 


10, A suspensive appeal does not lie from a judgment removing a tator and « 
"appointing another in his place, as the minor would be without a protector during. 

_ the pendency of the appeal....--.- State vs. Judge of Probates of New-Orleans, 432 
11, A motion to dismiss, after an appeal has been pending more than 3 years, 

"and singe the passage of the act of 1839, “ebmes too late and. will. be overreled, to 


“@ allow further time to correct all errors, 
| Police Jury of St. Helena vs. Fluker, administrator. 465 





_ 12, When none of the errors in bringing up an appeal are imputable'to the 
4 ‘appellant, he will be allowed further time to correct such errors..--.+......+.- ibe 


13. Where ample time is allowed to make the necessary party, on a suggestion 
of the death of the original defendant, and no steps are taken the appeal will be 
H Bell to use of McMicken vs, Mix, administrator. 467 
'. 14 Areturn that an appellee “was absent from the state,” is insufficient to au- 
- ‘thorize service on the attorney; non conéfat, that his absence was temporary or 
permanent. eocercesce get eesetoos vo pe eeead Comstock et al. vs. Paie & Smith. 515 
15. Irregularities in service of citation do not authorize the dismissal of the 
appeal. ++.sscceeeeepeeepeeesceenes SMB ERE. swontinncigc cpesiaedbeaiile ib, 
7 16, When an appeal appears to be taken solely for delay, judgment will be af- 
nt SG | firmed with the maximum of damages..--..--- feeeeee Cantrelle et al. vs. Percy. 520 
1 q a 17. Where a party at the suggestion of the court submits to a non-suit, ona 
' tender allowing him the faculty to have it set aside, if he is aggrieved by the de- 
cision, refusing to set it aside, he can appeal.-....-.-.--- Foley vs. Dufour et al. 521 
18. Where due notice of a protest was given to the defendant, who is sued as 
“endorser, the appeal will be considered as only for delay, and the judgment af- 
= ' - firmed with the maximum of damages..---------+ -++++. Pritchard vs. Forgay. 585 


ARBITRATORS AND AMICABLE COMPOUNDERS. 
: 1. When all matters in the pleadings are submitted to amicable compounders, 
_ ,that they should pass upon and settle all accounts between the parties, their 
| award, when there has been no fraud and misconduct or extreme partiality, will 
he made the judgment of the court, without revision or alteration. 
Canty vs. Beal, 282 


ASSIGNMENT AND TRANSFER. 
1, An assignment made by a debtor for the benefit of such creditors ag become ¥ 
’ parties to it, and declared null as to those not parties, does not prevent a creditor 
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P 
who signed, from suing and recovering his debt, and to be paid out of the fendi 
ee assignee or agent of the creditors, pro rata with others. . "i, 

Underhill et al. vs. Townsend § Jones: ‘517 
2, There is no particular form of assignment required in the transfer of a debt, 

Wt is sufficient if knowledge of the transfer is brought home to the debtor, and 
that he knew his former creditor was divested of his rights to the debt assigned, 
and that such knowledge of the fact was derived from the transferror or his agent, © 

Gillett vs. Landis et al. 479 
3, The holder of notes transferred to a third person, giving them up to the 
transferror improperly, will be liable to the transferree only for their value, at. 
the time of the transfer. i 
4, A subsequent transfer of notes with notice and delivery, will hold good 
against a prior pledge and transfer by notarial act, without actual delivery, al- 
though due notice had been given Winchester vs. Ory’s syndics, 498 


ATTACHMENT. 
1. Where no property of an absent defendant has been seized in a suit by at- 
tachment, no judgment can be rendered against him, and the attachment will be. — 


2. When the plaintiff in attachment points out persons in whose hands he ex- 
pects to find property of his debtor and makes them garnishees, and they by their 
answers show there is none, the suit cannot be maintained 

3. The seizure of any property howevef® small, will support an attachment; 
and the attachment extends to every species of property ; to all rights and credits 
and to partnership property, in a suit against one of the members of a firm. 

4. Where garnishees intervene, claim and bond the property attached, onthe 7 
ground that it belongs to them, it isno appearance in court, on the part of the. . _ 
defendant in attachment and cannot give jurisdiction.------.--+-++++eesseeees onal 

5. The statute law of Mississippi authorizes defendants in attachment, for 
debts not due, to give bond with security for the payment of the debt at maturity, 
which is binding on the principal und surety, without any judgment having been 
first cbulned Reg ereditor against his debtor, for the amount of his demand, 

Church et al. vs. Henry. 

6. An siinsbalin bond for a sum exceeding by one half that claimed, must be 
given with one good and solvent surety, residing within the jurisdiction of the 
court, sufficient to answer for the amount of the obligation before a writ of attach- 
ment can issue. Jackson, Riddle & Co. vs. Warwick. 

7. If it appears the surety is not worth the full amount of the attachment bond, 
although he may be fully able to answer to the amount of property actually at- 
tached, the attachmient will be set aside. 


A 
; ATTORNEY OF ABSENT HEIRS. 
‘1, An attorney of absent heirs, or a defensor appointed by the court to defend 
“the rights of absentees, in a suit against them, ought not to be permitted to surren- 
der any lawful means of defence on their part, to the injury of those he represents. 4 
Collins vs. Pease’s Heirs: 116 ~ 
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PAGE. 
2. And where from want of skill or inexcusable neglect on the part of a defensor, 
_ by consenting to the introduction of improper testimony in favor of the adverse 
* party, &c., it will form a proper case for the application of the law, authorising 
this court to remand causes to be tried de novo, when in its opinion justice rem : 


ee ee ee ee ee ee ee ee ee 2 










ATTORNEY AT LAW. 
1, Attorney’s fees are sometimes allowed as special damages on the dissolution 
of an injunction wrongfully sued out, as a punishment for the unjustifiable resort 

tothis as.a means of delay to defeat the ends of justice.-... Smith vs. Bradford. 263 

ib, q . 2. In a suit for professional services as attorney at law when no other services 
1 were rendered than aiding to draw a petition ina suit which is afterwards aban- 

®  _—_ doned ; the verdict of a jury disallowing the plaintiff’s demand was not disturbed. 4 

2 Haralson vs. Camp et al. 267 é 


ATTORNEY IN FACT. 
1. The Louisiana Code requires express and special power tobe given whenever 
the things to be doneare not mere acts of administration. 
f Gaiennie vs. Akin’s Executor et al. 42 
_ 2A tatrix may appoint an attorney in fact to carry into ) eon any act of sale 
|. whieh she could legally execute. 
ty Hardy, Superior of Cage of Sacré Ceur vs. Landry’s Heirs, 191 


BAIL AND BAIL BONDS. 

1. A return by the sheriff, that he “ seized in the hands of W. B. all the rights, 
credits, &c., and property of every kind which he might have in his possession or 
under his control, belonging to the defendant, sufficient to satisfy the writ of fieri ; 
facias, of which scizure nothing came into his hands ; no other property found;” . , 
is insufficient to authorize the issuing of a capias ad satisfaciendum- ; 

Conway vs. Jones et al. 413 

2. It is required before a capias issues, that demand shall be made by the sheriff 
of the parties, first of the defendant and then of the jadgmentereditor, to point out 
property, and all EN OA. oe eccreccccecceccccesres sersesteeseteces Us Ge ee oe ib. 

3. To enable the judgment creditor to proceed against the surety in a bail bond, 
or against bail, the sheriff’s return on the fieri facias must state that he found no 
property to seize, notwithstanding the demand made of the parties,.-......2.. oo 

4. Proceedings on bail bonds when the sureties are sought to be made liable are 
to be tried summarily-and without the intervention of a jury. 

Weyman & Thommen, Cater & Cropp. 529 

5. So, sureties ina bail bond have the right to proceed by rule, taken on the ad- 

verse party, to show cause why the bond should not be cancelled, and the 





























~ 6. Whenever a question arises out of a bail bond, elther to enforee aaa 
to destroy the surety’s liability, such question is incidental to the ‘and 
may be tried sammarily without anew Suit... .-- +++ +-++esereeereenees eee 
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BILLS AND NOTES. 

1. Where a note is deposited as collateral security, or pledged after it ie due, 
it is subject in the hands of the depositor, to all equitable offsets, which the maker 
had against the original payee or holder, or which he tore have until he receive 
notice of the transfer........-.0+-secenecrcees resseeeceessssLapice vs, Clifton, 152 

2. As ageneral rule the endorsement and delivery of a promissory note trans- 
fers the property in it; but it is not every deposite and endorsement of a note as 
collateral security, that transfers such absolute property as will deprive the payee 
or depositor of all right, and the maker of every defence, he may have against it | 





3. The endorsee of a draft, though only agent, may maintain an action in his own 
name, but it will be liable to the equities of the defendant against the real owner... ib, 

4. So the transfer of a note before maturity under circumstances calculated to 
excite a reasonable suspicion in the endorsee of legal or equitable defences on the: 
part of the maker, will not preclude evidence of such equities or defences in an ac- 
tion by the endorsee wee pce cece ese tees ccesecececey PaaS ets Cote Sebicwe se oes his ib. 

5. Anote must be transferred in good faith, in the ordinary course of business, 
before maturity, and without any circumstances to induce a reasonable belief of 
the existence of such equities or defence to preclude evidence of them by the ma- 


6. Demand of the maker of a note at his domicil,if he is absent, or at the place 
where it is made payable, when one is designated, is indispensable to fix or bind 
the endorser, The notary must in such cases find out the domicil. 
Oakey et al. vss Bank of Louisiana et al. 386 


7. A delay in giving notice to an endorser, occasioned by the irregularities. of 
the post office, through which it was transmitted, will not injure the plaintiff’s right 
tO FOCOVET.: tee c eee rete tree e eter eee eneeesenenees Peyroux et al. vs. Davis. 479 
8. A notary will not be permitted to alter his record of the protest and notice to 
endorsers, by interlining and inserting the manner or circumstances of giving notice 
which he or his clerk may have Omitted. FR ie eevee sceslaves pocesescce EBs 


9. The endorser cannot object to proof showing the signature of the maker was 
erased through. error, when he has not set up this in his defence ; although this 
cireumstance was not alleged in the petition........... Cantrelle et al. vss Percy. 520 


10. Proof of the defendant’s signature as acceptor, and also of the payee of a 
bill, when the general issue is pleaded and the signatures of the acceptors specially 
denied, is required before a recovery cam be had,........ Fryer et al. vs. Darcy. 527 


11. A bank employing a notary to protest a note deposited for collection, is not _ 
liable for the official misconduct, or failure of the notary to give notice to the en- 
bate daca which the latter is discharged. 
Hyde & Goodrich vs. Planters Bank of Mississippi. 560 


12. Where the notary states he demanded payment of F.F., the attorney in fact 
of the drawer,’the notary’s statement is no evidence of the agency. It should 
have been proved onthe trial like any other fact,......:+...... Fortier vs Field. 587 


See he See 
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BONDS. 
1. Where a bond is taken payable to A. B. sheriff, &c. he cannot sue in his indi- 
vidual capacity to recover the amount from’the obligors, when there is no evidence 
Buisson vs. Hyde et al. 
2. It is not certain that an ex-sheriff could recover on a bond taken payable to 

himself as sheriff, after he is functus officio 

3. A sheriff’s bond taken under an order of court, payable to him as sheriff, for 
the price of property sold, gives him no mght to the bond in his former capacity of 
sheriff, when he has resigned, as the legal agent of the parties interested, and less 
so in his individual capacity Buisson vs. Hyde et al., on a re~hearing. 
4. Where a bond is taken to the sheriff in his official capacity, altbough it be not 
payable to his successors in office, yet on his “er his successor ought to be 

the official depositary of the bond ib. 
5. A sheriff having ceased to be a public officer, has no longer anibighe to 
keep, or collect any bonds given to him as sheriff, in execution of any order of 

tb. 


(SEE BAIL AND BAIL see 


BOUNDARY. 
1. Anaction of boundary lies not only where two contiguous estates have never 
been separated, but also where the old'boundary is effaced and can no longer be 
Zeringue vs. Harang’s Administrator. 
2. Where vestiges of the ancient boundary between two plantations are to be 
seen, new posts should be fixed, but they must be placed where the former limit or 
fence stood, without regard to the title papers. 


CITATION. 

1. In this case there were two persons of the same name, but service of citation 
was made on the wrong one, and the suit discontinued as to him; the other could 
not be sued bya mere amendment to the petition and adding the word Junior, 
without any new servite of citation Dizon vs. Kennard & Shields. 


2. A citation addressed to and served on the agent of the defendant, when the 
latter is absent from the State, is sufficient to authorize a valid judgment as to the 
Cazeau vs. Lesparre. 


1. Clerks of courts have no authority out of the presence of the court,(o swear 
witnesses and take down their testimony ina cause. ‘hey are only to adniinister 
oaths in open conrt ; and out of it in cases of arrest, attachment, provisional seizure, ‘ 
or generally, in any conservatory measure required by one of the parties toa suit, © 

Sandeman vs. Deaind & Willard, 332 


ee 


COLLISION AND LOSS. TS 
1. Where the evidence shows that a collision happened, and a slave, mules and 
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the rail road of the defendants, when the engine was approaching and near, the 
owner cannot recover any thing for their loss. 
Lesseps vs. Pontchartrain Rail Road Company. 354 


COMMUNITY. 

1. Where the object of the suit is to obtain a settlement and liquidation of the 
community formerly existing between the deceased husband and surviving wife ; 
and for a partition of the residue after the payment of the common debts, the Courts 
of Probate have exclusive jurisdiction:....--.-....---- Lawson et ux vs. Ripley. 268 

2. Courts of Probate have not exclusive jurisdiction in suits for the purpose of 
dividing property belonging to a legal partnership or community between the sur-. 
viving spouse and the heirs of the deceased one; but the District Court has con- 
current jurisdiction in such cases... -.- +--+ ++..ssse cece cece cece eeersereens oo ae 

3. The marriage contract between the deceased spouse and defendant is admissi- 
ble in ortdenee, although not specially pleaded, in a suit for the settlement of the 


4. When the title to property brought into marriage had vested in the party, 
although not paid for, it became his separate property, and remained such at the 
dissolution of the community-. .--.----+-+-ee-seeee eee ee cece reece eee eeecene ib. 

5. Slaves received during marriage, by one of the spouses, in exchange or in 
payment of money due him on his separate and individual right, do not become 
community PPOPerty.- ++ +e eee cece cece eee e eee ee cece ee een ene ee tere eeeeees ens ibs 

6. Where a house and lot the separate property of the wife, is mortgaged by the 
husband and wife for improvements and ameliorations put on them, these last be- 
come part of the community of acquests and gains, and are liable for the husband’s 
debts. .-.-.-.- "cme Aaa aia aarti D ominguez vs. Lee et al. 296 


COMPENSATION AND RECONVENTION. : 
1. Pleas in compensation or reconventjpn should be set forth with the same cer- 
tainty as to amounts, dates; &c., as if the party opposing them were himself a plain- 
tiff in a direct action. Compensation must be specially pleaded. 
White vs. Moreno. 371 
2. Reconventional demand for damages for the wrongful suing out of an injunc- 
tion and false imprisonment, canno tbe pleaded and set up in a possessory action; 
they are independant and distinct from it and foreign to the cause on which it is 
based... - 2 cece cece ccc esccccsccece Be ecccecccces Morgan vs. Driggs et al. 176 


CONFLICT OF LAWS. 


1. The evidence of a fact, happening in a different country from that of the ler 
loci contractus, must be tested by thie rulés of evidence in this State, where the re- 
medy is sought. ccccesooeee en Oe ee L. & T. F. Shewell vs. Raguet. 457 

2. So the testimony of one witness, that a debt contracted in Pennsylvania, ex- 
ceeding 500 dollars in amount, was acknowledged by the debtor in his presence, 
in Texas, is insufficient, without some corroborating circumstances, to make proof 
and establish the demand in a court of Louisiana,.....-..-+-+sessceeeeeeeeees ib. 


Pace, © 
cart were run over and destroyed, by the fault and folly of the slave in driving across; 
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.$. The general principle is, that contracts in regard to personal property must 
be regulated by the lex Joci of the domicil of the owner. But as relates to. the 
remedies of creditors, personal property has a situs, a locality, which subjects it 
to the law of the country where it is situated, when there is’a conflict. 
Beirne & Burnside vs. Patton et al. 589 
4. So an assignment made by debtors residing in Tennessee for the benefit of 
their creditors, of certain cotton in New Orleans, ‘which is void under our laws, 
will not have effect as against an attaching creditor here, who is no party to it. ib. 
5. Where a contract is either expressly or tacitly to be performed in another 
place than that where it is made it is to be governed ee thelaw of the place of per- 


, 


6. A particular legacy here, by the law of Scotland would be considered as a 
pure bequest of a sum of money and not of heritable property, which if made by 
a person in Scotland to a citizen of Louisiana, the courts of law in that country 
will give effect to the legacy.---- Duke of Richmond et al. vs, Milne’s executors. 


CONTINUANCE. 

1, Where a party had full time to secure the attendance of his witnesses and a 
continuance refused coupled with the declaration of the judge a quo, that due dili- 
gence was not used to obtain his attendance, the judgment will not be disturbed, 

Capdeviel vs. Dodd et al. 149 

2. In applications for a continuance much reliance will be placed in the dis- 
cretion of the judge a quo ; and unless positive injustice has been done, his judg- 
ment will be affirmed. 


CONTRACTS. 


1. An obligation or contract without a cause, or with a false or unlawful one, 
ean have no effect ; and the law will give no action to enforce it. 
Gravier’s Curator vs. Carraby’s Execma 
2. No action can be maintained on a contract the consideration: of which is 
wicked in itself or prohibited by law. 
3. So an agreement or contract that pro which had been conveyed to per- 
sons to secure them for.advances and protect the transferor from the pursuits of 
creditors, should be sold out by the former as theirs, and the price aecounted for 
to the latter, over and above their advances, in preference to judgment creditors, 
cannot be enforced in a court of justice. 
_ 4. Where’ an exception is pet in atthe argument in the supreme court sug- 
__. gesting that the contracts between the partiesto the suit are illegal, immoral and 
_ contrary to public policy, the court is bound to notice it, even began any plea; 
_ +and in such cases no recovery can be had. 
Gravier’s Curator vs. Carraby’s Executor; on a re-hearing. 132 
5. So where it is shown by the evidence that the contracts and agreements sued 
pn, are of a character reprobated by law, no action can arise or recovery be had. “ib. 
6. Contract for Morus Multicaulis trees partly, executed is rescinded and 
money paid, returned on account of imgosition in deliverigg spurious, trees. 
” Anderson. vs.. Dinn. 186 
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7. The acts of a party from which the ratification of a contract is sought to be, 
onus must evince clearly and unequivocally his intention to ratify. If his 
acts be in any manner accounted for without a ratification of the contract negessa- 
rily resulting from them, they do not amount to an approval or confirmation. 
Copeland vs. McMickie et al, 296 
8 A contract under a penalty to buy plaintiff’s plantation for a certain price, 
payable in'a year, but to be discharged on the vendor’s obtaining a loan froth «/ 
bank on mortgage of the premises, by the vendee’s taking his place: Held that) 
as soon as the loan was obtained, the purchaser became liable for the penalty on |; 
failing to take his vendor’s place as debtor to the bank a 
9. A notary may be employed as agent of the party to give notice in writing as 
the second mode under the La. Code, of putting the adverse to the contract in — 
Ts IR a aS A RR sos Wieps cease oo. tuo ava ’ 
+10. The interest stipulated on the price of a plantation, will be considered as a 
yearly sum for its use and occupation, when the vendee or party is in possession, ” 
independent of any damages or penaity the party may be liable for, or non-com- © 
pliance with the ‘contract of sale... 6... 0. eee cece cc ee cee tee ee weeeeees Be 
11. The defendant who contraeted under a penalty to buy the plaintiff’s plan- | 
tation for a certain sum, payable in a year, to be dischargéd on the vendor’s ob- ~ 
taining a loan from bank on mortgage of the premises, by the vendee’s taking his 
place: Held, that as soon as the loan was obtained the purchaser became liable 
in his contract, &.....- +. cece see eeeccceccsecces wecveeueees Cevvvceccesee 
12. The article 2257 of the La. Code requiring contracts for sums exceeding 
500 dollars, to be proved by more than one witness, relates to verbal and not 
written obligations‘or contracts. Police Jury of Iberville vs. Sherburne et al. $48 
13. When the thing sold remains in the corporeal possession of the seller who 
is suffered to act as owner, to the injury of a third person, the rule that the deli- ~ 
very of an immoveable always accompanies the public act which transfers the pro-.‘ 
perty, ceases to be applicable. I 
14, The creditor who has contracted under the faith of his debtor’s being the 
owner of property which he is in posseggion of at the time of the contract, ought 
to be allowed to seek his remedy without regard to the date of the heniuanes 
sale by which it is attempted to be transferred to another..- chatse atonal 


* CORPORATIONS. 
1. In a suit for a liquidation among stockholders of an incorporated company, 
it cannot be legally tried, nor judgment rendered, waless all the parties have been 


cited, answered, or pine against them. 


2. Stockholders AE icticianed cainiglbay cannot be rendered liable insolide. 
The eorporators are only liable in proportion to the stock each one holds. 4 
3. The fact that the stockholders are made liable for losses, beyond the 
amount of the capital stock, does not make each stockholder liable in solido, but 


FE ete ot dane held by him.-.-....-. th 3 
4. The town of Foehabers in is a burgh of Barony under the Ducal © 3 
family of the Duke of Richmond, incorporated as such; hasa right to enjoy a 
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the privileges allowed them asa corporation; and as such, has capacity to res 

. eee uname ead ane causa, which right it can exercise by trus- 
Duche of Rickansnd vi.’ Ailine's: aang aie ae 


COSTS. 


1. According to the Civil Code of 1808, costs of suits against an insolvent 
_ debtor previous to his failure, and taxed costs of every kind were entitled to be 
paid by privilege under the denomination of law charges. 
Rousseau vs. His Creditors, 206 


5 2. Under the Louisiana Code, law charges are defined to be costs incurred in 
court in the prosecution of a suit, to be paid by the party cast; and the creditor 
is entitled to a privilege when the costs he claims are taxed costes; whether in a 
suit previously to or in the concurso, against the insolvent debtor’s estate. 


3. Where the plaintiffs take nothing’ by their suit, the defendants should be 
allowed all their costs... .. Orleans Navigation Company vs. Municipality No, 2.. 269 


4, The jury tax in some of the parishes, required to be paid by the party cast, 
or who discontinues his suit, does not make part of the legal costs, to be taxed in 
the suit and paid before another suit can be commenced. 
Whittemore & Young vs. Leake & Howell. 463 


5. The payment of the ordinary taxed costs of the clerk’s and sheriff’s fees is 
a sufficient compliance with the article 492 of the Code of Practice, to authorize 


aparty non-suited, or who discontinues to begin. 


COURTS. 
1, The court of probates, in ordering the sale of the property of a suecession, 
necessarily possesses the power to erase all mortgages existing on it, and to give 
aclear title to the purchaser.......--.+++++»- Wiliams vs. Bank of Louisiana. 378 
2. Probate courts are authorized to exercise all such powers as may be neces- 
sary to enforce their jurisdiction ; and to take cognizance of any matter arising 
from the consequence of the exercise of such jurisdiction...... .. CN MUA . 
; «8. The evidence of the parish Judge is good in the court of, as far as it 
"goes to show the defendants assented to the sale, cod commen te pro- 
ceeds of certain property for their claims. BE he Si cccs cheba cevscudehensctss «+ $0 
4, The city court of New Orleans is without t jurisdiction Ln pele ede 
interrogatories are propounded to garnishees, under the 13th section of the act of 
1839, amending the Code of Practice, having for its object to set aside a eale of 


_ immoveable property, as simulated and made in fraud of creditors: This court 


cannot take congnizance of civil cases of a real nature, 
Samory vs. Hebrard et al. 535 
EOS. The city court.hts-express authority and power to 
gations given for immoveable property ang slaves; an shana resisan of the 
gale is claimed in the defence;...- 6... -seccaerserneentos fs See” ake id. 
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; CREDITORS. . 
1. ‘The seizing creditor is entitled to the revenues of the property whilst under » 
seizure, from the time it was made until the property is sold. 
Randall vs. Bank of Louisiana. 3 


| DAMAGES. 
1: Damages for a frivolous appeal will not be allowed when the matter in dis- 
pute is not fora sum of money, as the rescission of a sale of a house and lot, and 
its value is not shown. Lopez et al. vs. Borgel, f. w. c. 257 
2 Where the injury complained of is injury done to the plaintiffs works, and 
the matters in contest are the actual damages or injury done and sustained, the — 
court will not enquire into the plaintiffs titles or chartered rights to make the 
public works in question. 
Orleans Navigation Company vs. Municipality No. 2. 269 
3. Damages for the wrongful suing out of an injunction, may be claimed in the — 
same suit under the act of 1831, in cases embraced by it; but from its wording, it 
appears to apply particularly where judgements are enjoined. 
Morgan vs. Driggs et al. 176 
4, Redress in siege should in all cases be proportioned to the injury sustain- 
ed, unless where given as an example to deter others from similar conduct in fu- 
Stinson, Curator, gc. vs. Buisson. 567 


DONATION. 

1. A note executed in extremis in favor of the concubine for a sum of money 
shown to have been in lieu of the value of a house and lot which the deceased in- 
tended to bequeathe, but was unable to make his will ; is considered as a disposi- j 
tion mortis causé, and not being clothed with the formalities of law is without ef- 
NR oy vad o's o's sisice.e Sex Fanon +» Barriere, f. w. c., v8. Gladding’s Curator. 144 

2. No disposition mortis causi can be made but by last will and testament; and =~ 
when it is clearly proved that the deceased intended to make his will for fhe avow- 
ed purpose of bequeathing to his concubine certain immoveable property, but was 
prevented and gave a note for its value, no recovery can be had on it 

3. A donation of slaves without estimation under the old Civil Code is null, al- 
thoughaceompanied by délivery, as delivery only applied to moveables; but under 
the Louisiana Code a donation of a house and lot is valid without estimation or ap- 
praisement, which only is required i in cases of moveable effects. 


s 


te 
a 


Macarty. $s. Commercial Insurance Company. 365 d 


4. Testimonial proof will not be received to show that in case of a donation of ' 
a house and lot by authentic act, it was agreed the donor should continue to re- 


ceive and enjoy during his life time, the rents of the property.....---+---+- +++ ++ ihe 3 


5. The article 904 and two following of the La. Code, in both languages, when 
construed together and interpreted according to the spirit or intention of the Legis- 
lature, provide only that ascendants or donors are entitled to inherit to the exclu- 
sion of all others, the real rand slaves given by them to their children, or 
their descendants, who die without posterity, when these objects are found in their 
suecession. Rouanet vs. Hunt, Tutor, Gc. 407 


¥ 
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6. The right to inherit, or right of return or reversion allowed by law to the * 
donor, does not acerue unless the donee dies without posterity, and depends upon 
‘this contingency Poe vecee cb aba sleisvintlp tet & cfd ebb als :bid-bacecube 68 ree eee wae ve «+ ab. 
7. So the interpretation of the 904th article of the Lonisiana Code given in the 
case of Prejean’s heirs vs. Le Blanc, [3 La. Rep., 19] is overruled and ceases to be 
considered a proper and correct interpretation, oot ccc e sees POO MAE te ee cot cece ib. 


| EVICTION OR DISTURBANCE. 
q : 1. The purchaser who has paid before the disturbance of his possession, cannot 
3) demand restitution of the price, or security under article 2538 of the Code; and 
“the same rule applies to such portion as happens to be paid at the time of the dis- 
turbance... 2. esse esa cece cece eee ceeeeeeee Wallace & Co. vs. Harty & Jones. 25 
2. So where suit is brought on one of several’notes given for the same object, the 
‘defendants can only require security for the amount of the note sued on, in case of 
disturbance of possession or title... -------++++++++esseeereeeeeeecceeeeenenees ib. 
3. Security against the danger of eviction will be required when the title is not 
complete, although the lapse of time renders the probability of a disturbance some- 
what remote, 
Hardy, Superior of Convent of Sacré Cour vs. Landry’s Heirs, 191 
4. When security is given against a disturbance or eviction, the vendor may 
proceed with his executory process for the.price due on the sale. - - - Peete eeeeens _ ab. 


EVIDENCE. 

7 1. The certificate of the French officers under the colonial government of Louis- 

4 iana, that the plaintiff’s ancestor was in possession of a certain tract of land, under 

a purchase from the Indians, &c., is not legal evidence of title, and is inadmissible 

» asevidence in .a petitory action’.------ ---++..- Rillieux’s heirs vs. Singletary. 88 


2. The officers of the French government could only certify such records or do- 
cuments as were deposited in their departments ; and such documents should be 
produced. - If they certify of their personal knowledge, they should be sworn.--- id; 


3. The acknowledgment of masters of steamboats of the correctness of bills 5 
presented for supplies or other things furnished the boat, are binding on the own- 
ers.- +++. PPerorT Pere Te eee TeeeLiaye (cts “Black vs. Savory etal. 85 


4. To let in evidence of payment, we payment must be specially pleaded. : 
Landry vs. Baugnon: 82 - 
_ 5. Where part of a letter is offered in evidence and i guahetie- if any part of it 
"is used the party must admit the whole of it in evidence... .. - Clifton vs. Lapice. 152 
'. 6. The marriage contract between the deceased spouse and the defendant, is ad- 
'  missible in evideyce, although not specially set up in the pleadings, in a suit for the 
settlement of the community affairs and partition thereof. 
, Lawson et ux., vs. Ripley. 238 
7. Parties are not to be controlled in the anner of introducing the 
different parts of the evidence of their case. Perkins V3, Nettles’ administrator. 255 
8. So the plaintiff may first be allowed to produce the proces verbal of the sale 
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wit which he claims, in evidence, before showing that he has complied with the: 


terms of said sale. 
9, Objections that a private act of transfer of a judgment, to the plaintiff ’s attor- 
ney in fact has no date against third persons, and that there is a discrepancy in the 
name of the transferree, go to the effect and not to its admissibility in evidence ; 
especially when the Variance is explained..... Randall vs. Bank of Louisiana, 273 
10. A recital in a’deed or act of mortgage cannot produce any effect to the pre- 
judice of a person not @ party'to it and who does not claim under; and such reci- 
tal is not against a stranger to the second deed- 
11. Parol evidence is admissible to prove agency, and that the agent was em- 
ployed to make demand on the adverse party, and that it was made in writing. 
Laville vs. Rightor et al. 303 
12. The signatures to a sheriff ’s bond executed and acknowledged before the pa- 
rish judge need not be proved to admit it in evidence. 
¥- Police Jury of Plaquemine vs. Sherburne et al. $42 


13: In a suit on the sheriff’s bond to recover from him and his securities, the 
balance of the parish taxes due, it is not required to put the parties in default ; not 
even to recover the penalty 

14. The 1042d article of the Code of Practice directs the testimony of witnesses 
in causes tried before the Court of Pr@bates to be taken down in writing by the 
jedge and annexed to the record ; also a list of the documents filed by the parties, 
that they may be read on the appeal; and when this is not done, the case will be 
remanded at the cost of the appellee. Desorme’s heirs vs. Desorme’s syndic. 111 

15. Inan action for damages to plaintiffs’ works and land, parol evidence is ad- 
missible to prove possession and acts of ownership of the premises. 

Barrataria and Lafourche Canal Co. vs. Field et al. 421 


16. Evidence is admissible which is pertinent to the issue, going to show the 
extent of the injury complained of, and the cause from which it proceeds. 

' 17. A witness will not be allowed to be interrogated respecting the ownership 
of a tract of land, when an examination of the written title would show it....--- ib, 

18. The declarations of defendant’s husband, separated in property but acting as 
her agent, made in relation to the management of her levees is admissible in evi- 
dence against her, in an action for damages, in neglecting to keep them up. 

19. The record of a stitiin admiralty will be received in evidence to show the 
fact of insolvency of an individual, in a suit in which he is no party, when it is 
only required to prove res ipsas; and to show how certain funds were distributed. (» — 

Gillett vs. Landis et al. 470 ~~ 

20. Evidence will not be admitted on a simple allegation that the plaintiff is not 7 
the owner of the instrument sued on. The defendant must aver that he has a 
good defence against the real owner; otherwise whether the plaintiff is owner or 
not, cannot evail him Peyrouz et al. vs. Davis, 479 

21. Parol evidence of the law of a State is admissible when it appears the com- 
mon law only prevails. It is onl the evidence discloses a statute sought to 
be proved, that a certified copy is ‘best evidence and must be produced. 

Wetmore & Co. vs. Merrifield. 513 
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22. Proof of the signatures of the subscribing witnesses to an. act sous seing 
privé by the testimony of a witness will suffice without their production, 
Buel vs. New York Steamer et al. 541 
23. An act of sale under private signature not recorded, is sufficiehtto prove: 
ownership of a slave, when there is no adverse claim, and toshow'the defen- 
dant’s liability for his loss. See etntb gies sen sees - id, 
2%. Evidence of a fact, happening in a different country from thabof the lex lect 
contractus, must be tested by the rules of evidence in the State where the remedy 
is sought Riiec eb.0. cies tc 0 0.00 'tin-aiete t'v.die'ns sce eel aint L&T. F Shewell vs. Raguet. 457 
25. Parol evidence is admissible to show by the practice and laws of another 
state, it is not necessary to present a note for payment, at the place designated 
therein, in order to maintain an action against the maker. 
Booraem vs. Littlefield. 594 
26. It is only the written or statute laws of a state that cannot be proved by 
parol; a certified copy is the best evidence. 


EXCEPTIONS. 

1, Where an exception is put in at the argument in the Supreme Court, sug- 
gesting that the contracts between the parties to the suit, are illegal, immoral and 
contrary to public policy, the court is bound to ogeterit even without any plea; and 
in such cases no recovery can be had. 

Gravier’s Curator vs. Carraby’s Executor. 132 

2, An exception which goes to the absolute want of any right in the plaintiff to 
stand in judgment in any manner may be pleaded after issue joined on the merits, 
or at any stage of the case-.---. weer eter see sereeens Union Bank vs. Dunn et al. 234 

3. The peremptory exception given by the 1988th artiele of the Louisiana Code, 
which says“ no creditor can sue individually to annul contracts made before his 
debt accrued, applies to all contracts in fraud of creditors, when it appears the 
debtor never ceased to have possession of the property apparently sold by him. é 

Thibodeaux vs. Thomasson et al, 353 

4. The Judge is not required to sign a bill of exceptions which does not em- 
brace the true grounds of his opinion. A party taking a bill of exceptions must 
spread on its face every thing necessary to bring the point in its true light before 

Barrataria and Lafourche Canal Co. vs. Field et al. 421 
; 5. The exception of lis pendens may be waived, and will be so considered, 
) __ when the party fails touse it.....+-+ esse +++ Cazeau vs. Lesparre. 498 


EXECUTRIX. 
1. An executrix cannot be arrested on the opposition and affidavit of a creditor 
of the estate she administers, on the ground that she will leave the State before her 
account is homologated, and without leaving sufficient funds to pay his debt. 
Mondelli vs. Russell’s Executriz. 537 


GARNISHERS.” 


1. Service of a supplemental petition with citation is insufficient to bring the 





a 
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garnishees before the court when there has been no service of the original petition: ” 
; Lovell et al. vs. Cartwright. 547 
2. Until garnisheesare served witha copy of both the original and supplemental 
petitions they are not required to answer interrogatories and consequently these 
cannot be taken as confessed 
3. Second garnishees are entitled to have the amount attached in the hands of 
the first ones deducted from the amount claimed; and are only liable for the re< 


HUSBAND AND WIFE 
1. Property bought with the funds of the wife, or acquired by her in conse- 
quence of a datien en payement made to her by her tutor, and.which never came 


under her husband’s administration, is her separate or paraphernal progerty. 
Dominguez vs. Lee et al, 295, 


« 


2. The wife hagthe power to administer alone her paraphernal estate as she 
pleases; and and a right to alienate her separate property and to invest her para- 
phernal funds in whatever manner she thinks proper and most advantageous to 
her interest, if done with the authorisation of ‘her husband 


3. Property purchased with the paraphernal funds of the wife is only her sepa- 
rate property as long as she keeps theai@ministration ofher separate estate, and when 
the title is taken in her own name, either as purchased with the funds she adminis- 
ers without the assistance of her husband, or asa datien en payement made to her 
by the debtor of a separate and paraphernal claim 

4. Where a house and lot, the separate property of the wife, is mortgaged by 
husband and wife for improvements and ameliorations put on them, these last be- 
come a part of the community of acquets and gains and are liable for the husband’s 
ebtas. os sc cccccccsccvc ecw deni > ie i eee ib, 


! 
IMPRISONMENT FOR DEBT. 
1. When the law abolishing imprisonment for debt, and with it the capias ad 
satisfaciendum was promulgated, every proceeding began, but not perfected under 
these writs, became null and void. : Cooper vs. Hodge et al. 476 


2. So when this act tookeffect a capias in the hands of the sheriff became a nulli- 
ty, and the bail was thereby instantly discharged 
3. Writs of capius ad satisfaciendum in the hands of the sheriff when the act 
abolishing imprisonment for debt was promulgated, became absolute nullities ; an 
attempt to execute them would make the sheriff a trespasser, and a return of non 
est inventus would not enable the party to proceed against the bail. % 
Atchafalaya Bank vs. Hozey, sheriff. 500) 
4. The act of the 28th Mareh, 1840, abolishing imprisonment for debt, section 5, 
authorising two creditors, having two or more judgements each exceeding 300 dol- 
lars to unite in a petition requiring the common debtor, who they swear has assets, 
to make a surrender ; also requires that both creditors shall take the oath. It is 
not sufficient that one of them, having two judgements alone, shall make the affida- 
WEE is Sa didn. nig. 0s sae: Dh We Mee Ms Vie soe ccs cgse Seghers et al. vs. Courcelle. 551 


te 
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5. After the promulgation of the act abolishing imprisonment for debt;no casa 


éould issue ; and all process against the body ofthe debtor being gone; the liability 
























a i: of the bail ceased; as he had no longer the power of keeping or surrendering the 
j : 4 principal GU Sv cccevcesccecte Cede evcvecccn Dorgsted § Co. vs. Nolan et al. 593 
a INJUNCTION. 4 


a 1, Attorney’s fees are sometimes allowed as special damages onthe dissolution 

q.. of an injunction wrongfully sued out; as a punishment for the unjustifiable resort 
‘) _tothis as a means of delay to defeat the ends of justice.-.---- Smith vs. Bradford. 263 

2. But where an injunction is maintained against hypothecary or executory 

a proceedings on account of any defect in the affidavit and other of the proceedings, 
: special damages or lawyer’s fees will not be allowed...--...-++.++-++seeeeeeees ib. 

q | . 3. Damages for the wrongful suing out of an injunction may be claimed in the 

same suit under the provisions of the act of 1831, in cases embraced by it; but 

; 4 from its wording it seems to apply particularly where judgments ‘@tevengoined. 

ik Morgan ys. Driggs et al. 176 

1 | / 4. Where there are irregularities in the proceedings of plaintiff in issuing a 

pluries writ of seizure; and also in the defendant’s enjoining it for the whole, 

7 when it was admitted part of the sum claimed was due, the injunction will be 
‘f dissolved at defendant’s costs.---+..... <3 PRS SY Salter vs. McHenry et al. 507 

! 5. An affidavit stating all the material allegations in the foregoing petition are 

_ just and true and are such in the opinion of the affiant, to authorize the issuing 
I, of an injunction, is sufficient to support the injunction... Boatner vs. Walker et al “46 

q ; 6. The materiality of facts and their sufficiency to sustain an irijunction, are 
matters of law, which must be decided by the court.--.....------++ ese. 0004 008 ib. 


INSURANCE, 
1. The bare possbility that a right to property might hereafter arise cannot be 


considered as an insurable interest. 
.Macarty vs. Commercial Insurance Company. 365 


2. To have an insurable interest in any subject or property, a person must be 







liable to a direct and immediate loss by its damage or destruetion.. -----.------- ib. 
' 3. So where a party has parted witli all his insurable eee in dy aor Poet 
fore its destruction, he cannot recover.- +++ +--+ + +++. eee Fa eee eee cece eee ee ee eee ib. 






_.. 4.A policy of insurance against firé isa personal contrast of Sides with 
the insured; and if the latter parts with all his interest in the property before 
E the loss happens, the policy becomes void, unless it has been pra gti the new 
a | proprietor with the assent of the underwriters... ..- eee ete cee e weet ed ee eee tt ib. 


INSOLVENCY. 

1. The peremptory exception given by the 1988th article of the Code which 
says, no creditor can sue individually to annul contracts, made before’ his debt ac- 
crued, will apply to all contracts made in fraud fraud of creditors, when it appears the 


debtor never ceased to have possession of the objects apparently sold by him. 
- " Thibodeaux vs, Thomasson et al. 353 
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2. The creditor who has contracted under the faith of his debtor’s being the ~~ 

owner of property which he is in possession of at the time of the contract, ought 

to be allowed to seek his remedy without regard to the date of the pretended sale 





3. A mortgagee claiming to have a mortgage on some of the property sur- 
rendered, given by the wife of the insolvent, cannot be admitted to a meeting of 
his creditors and vote for a sale of the property for cash. 
: Bostwick vs. His Creditors. 505 
4. None but a creditor of the insolvent can be present at the meeting of his Si 
creditors. A mortgagee of some of the property surrendered, who is not a cre- ‘ : 
ditor, can exercise his hypothecary action against it, or its proceeds in the hands 


5. The syndic is without authority to raise mortgages existing on property sur- 
rendered, in favor of persons, before it passed into the hands of the insolvent, 
and who are not his creditors,.....--.-.+---.s.eeeeeees Foley vs. Dufour etal. 521 


INTEREST. 

1. When legal interest is the consequence of the debt or obligation without 

stipulation, a demand of the principal is a demand both of principal and interest; 

the one necessarily follows the other,,even when the latter is not claimed in the 
petition.. -..- Duke of Richmond et al, vs, Milne's Executor et al.: on re-hearing. 328 

2. 86 interest on a particular legacy is due from the day of demand of its de- 

livery, arising ¢x mord, depending on the lapse of time the legatee is deprived 

of the use of it; being a legal consequence of the debt or obligation and may be 
allowed without being specially claimed in the petition... -. eee er ete teeeeeeees ib, 


JUDGMENT. 

1. Judgment of the inferior court confirmed with consent ; damages being waiv- 
OE Orr ere a ert TENT CR Weems vs. Boyle et al. 237 

.2, Judgment not rendered between the parties cannot form the plea of res judi- 
Nias labo ik Cs aivahigis woe $ ¥en e Sai «Randall vs. Bank of Louisiana. 273 

3. No final judgment can be rendered without an answer filed or judgment by 
default; not even a non-suit; and this being the case, however reluctantly, the 
court will remand the case for the proper issues to be made up. 

Laville vs. Rightor et al. 303 

4. Where the defendants are not all joint obligors and liable in the same man- 5) 
ner, different judgments may be rendered and be final as to some, and the case re- : @ 
mandéd so far as it respects others... .. +... <0: e0ceeceseeeesenscecenaeeceees ib, 

5. A judgment under which a sheriff’s sale was made must be produced as the 
basis on which execution issued, and which is of itself prima facie evidence of the 7 
regularity of the previous proceedings. ..-.-.-.----;-- Childress vs. Allin etuxr. S7 , | 

6. The general rule is that the purchasers under the faith of proceedings appar- 
ently sanctioned by a judgment of the Probate Court, cannot be affected by a suit 
of the minor seeking to annul those proceedings.: ----..--- Lesassier vs. Dashiell. 194 
7. A judgment not attacked as fraudulent or collusive is prima facie evidence 
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that the sum, for which it was rendered, is justly due the minor in phar oust 
was given, $0.08 9.008 O88 CAS OS Sinenies re Seo ase reese ae Coe eee ee merenssccnrs tos, 9b, 
8. A party having obtained judgment on a note in mie state, cannot sue.on , 
the note, or on an account made up from the judgment and costs. He must sue on 
the record of the judgment, not on a parol acknowledgment of its correctness, 
Daugherty et al. vs, Crumbaugh. 452 
9, The law expressly requires that all final judgments shall be signed before ex- 
ecution can issue. It is not enough for the judge merely to sign the minutes of the 
proceedings OF the COUPE. «0:00 6.560 cece oy Sates wegicice gute State vs. McDonaid et al. 485 
_ 10. Where the evidence sustained the judgment and no amendment asked by the 
’ appellee it was affirmed with costs. --- -- - Stamps vs. Marigny’s attorney in fact. 586 


JURISDICTION. i 
1. Where the principal demand is evidently fictitious designed to give jurisdic- - 
tion to the court, the appeal will be dismissed.-......-.+----- Orillion vs. Slack. 109 
2. This court will not encourage attempts to evade the provisions ‘of the consti- 
tution, limiting its jurisdiction... .~. +... «e+ses- veneer eee eee eeee cece eeeeceereee ib. 
$. Where the object of the suit is to obtain settlement and liquidation of the 
community formerly existing between the deceased husband and surviving wife, and 
for a partition of the residue, after payment of the common debts, the Court of 


Probate has exclusive jurisdiction:..-..-.,-- ae Lawson et ux. vs. Ripley. 238 
4. This court has exclusive jurisdiction of all matters concerning estates, 
ticularly those in a course of administration. -. «2+. 5..-.- 6.0 0se see ees eee ents « i- 


5. Whenever a question to real property and slaves arises collaterally wan 
Court of Probates, and an examination of it’ becomes necessary, in order to give 
the court the means of arriving at a correct conclusion on matters of which it has «’ 
jurisdiction, it must take cognizance of such title.. ~.------+-+-++-+eeeeeeeeeees ib. 
6. Courts of Probate have not exclusive jurisdiction in suits for the purpose of 
dividing property belonging to a legal partnership or community between the sur- 
viving spouse and the heirs of the deceased one; but the District Court has con- 
current jurisdiction i Tel DAG CAGEE Sn De eee ceccedecusctcGucccaeemeneee 1. 
7. Judgment of the inferior court affirmed by consent ; damages being waived. 
Weems vs. Boyle et al. 237 
8. It may be shown by affidavit in this court that the matter in dispute exceeds ~~ 
300 dollars and gives jurisdiction...-.---.--. Perkins vs. Nettle’s administrator. 253 
9. Courts of general jurisdiction cannot sustain an action to establish a Will, and 
decree its execution; and also the recovery under it. 
Robert. w.c. vs. Allier’s"agent. 4 
10. Whenever the validity of a Will is attacked and put at issue ‘at the time °™ 
that its execution is applied for ; or after it has been regularly probated and order- 
ed to be executed, but previous to the heirs or legatees coming into the possession ~ 


. Ofthe estate under it, Courts of .Probate alone have jurisdiction.--.-..-.. <2. oe Gb. 


11. In an action by an heir at law against the testamentary heir or universal ‘le- 
gatee, who is in possession, and sets up the Will as his title to the property, the . 
district courts, or courts of general jurisdiction are the proper tribunals in" which 
such suits must be brought. PTS. OVC FRAO. CE. PN A PE HOR SORL A. “dd. 
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12, It is no bar to a suit:in one of the state courts of Louisiana, or cause to de- 


prive it of its jurisdiction, that a suit may have been commenced in another state or 

country between the same parties for the same cause of action. It would be other- 

wise if brought before two tribunals of concurrent jurisdiction within the state. 
Peyroux et al v3. Davis. 479 


JURY. 

1. Whatever respect may be entertained for the verdict of a jury the court will 
disregard it, when the evidence is conclusive in opposition to it. 
Melangon vs. Robichaur. 97 

2- The verdict of the jury should always respond to the issues made by the plea- 

dings and pass on the principal actiong; and, unless special, it ought in cases of 

reconyention to pronounce upon the respective rights or actions of both parties. 

¢ Morgan vs. Driggs et al. 176 

3. The party dissatisfied with the verdict of the jury is expressly allowed three 

days in which to move for a new trial; but he may waive this right by omitting 


‘ toask for anew trial: And having done so, he cannot ask that the judgment be 


amended or claim retief from the verdict in this court; especially when be op- 
posed the adyerse party’s attempt to obtain a new trial..--.-.--- Nettles vs. Scott. 336 


LANDS AND LAND-LAWS. 
1. Delivery of the original is not of the essence of a grant, patent or commis- 
sion, although the delivery of the thing granted is essential to the validity of the 
BTA, --- eee cee eee eee eee eee eee eee eee Lavergne’s heirs vs. Elkin’s heirs: 220 


2. If it appears the original grant was never delivered, a copy of the record of it 
may be given EIS, 6. 5 wp ark ois vbtasin Makan tle «tb o.y0'ne.6 6.4 8 2.0 nigig ote see oe wkend ib. 
3. A grant which was complete under the French or Spanish Governments of 
Louisiana, required no confirmation to give it validity under ours. .-.-.-..+..+.- ib. 
4. So a spanish grant made to the ancestor of the plaintiffs in 1771, of land, 
found only in the book of grants, deposited in the land office, is held to be suffi- 
client evidence Of title... 2. ccc. cc ceseccccccccccccccscecce ccc cccsccscoccesios . td. 
5. Possession by the government of the United States ofa tract of land, cannot 
avail the party on his plea of prescription, when there is evidence that the title was 
in the plaintiffs before the treaty of cession. --- +--+. +--+ ++.0e0eeeeeeeeeeeeer ees ibs 


LAWS. 
1. All statutes or laws, in pari materia, ought to be construed together in 
order to arrive at and ascertain the true meaning of the legislator. 
Rouanet vs. Hunt, tutor, etc. 407 
2. Courts are bound to take notice of the date of laws, although there is no ev- 


idence adduced of their promulgation.. ....-- Stinson, Curator, etc. vs. Buisson. 567¢ _ | 


LEGACIES AND LEGATEES. 


1. It isnecessary to enable a legatee to take, under our laws, that he be in ex- 
istence at the time of opening the estate and have capacity to receive, if the legacy 
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be absolute; but if it is conditional, it is sufficient if the capacity to receive, exist 
at the time of the fulfilment of the condition. 
« Miine’s heirs vs. Milne’s executors. 
2. Where legacies were given by the late Julian Poydras to the parishes of Pointe 
Coupée and West Baton Rouge for particular specified objects, the legacies were 
absolute ; but there was no capacity in the legatees to take at the moment of open- 
ing the succession ; and laws were passed authorizing the Police Juries of those 
parishes to accept the legacies for the objects name), .. «+--+ ++++.+++ sees sees reece 


3. So where legacies were left to two asylums for destitite orphan boys and des- 
titute orphan girls, with directions to the executors to cause the same to be duly 
incorporated: Held, that these dispositions were conditional, and as soon as the 
condition was fulfilled by incorporating those Aéylums, the capacity to take the le- 
gacies was then created Gos ev cece Women Coer ee Need eek tgmmegerecccesercscscceese 

4. The direction of the testator to hand over the legacies when the asylums are 
incorporated, is not in violation of the provisions of the Code which declares that 
substitutions are abolished............-.eeeeeecececececececececsensssnceeeses 

5. The objectin abolishing substitutions, &c., was to prevent property from being 
tied up in the hands of individuals,.and placed out of commerce ; but it was never 
contemplated to abolish naked trusts which were to be executed immediately: -.. 


6. A particular legacy is to be discharged im»preference to all others out of the 
funds of the succession ; and in default of funds it is to be paid, as long as the es- 
tate is administered by executors, indifferently out of the personal and real estate, 
and becomes a charge on the whole estate ; and descends to the heir as a personal 
debt when he takes possession. Interest is due thereon. 

Duke of Richmond et al.vs. Milne’s executors. 


7. A particular legacy here, by the law of Scotland would be considered as a 
pure bequest of a sum of money and not of heritable property, which if made by 
a person in Scotland to a citizen of Louisiana, the courts of law in that country 
wil give effect to the legacy.-++-.. eres ee eer cece eee eeeees page SUsesinee pace cas 

8. So where, as in this case, a particular legacy of $100,000 is bequeathed by a 
citizen of Louisiana, to establish a free school in his native town of Fochabers, in 
Scotland, it being purely moveable in its nature, and independant in any manner 
of heritable property, must consequently be paid out of the estate, without refer- 
ence to any particular Teal estate... ..ccrccccrcccceccccccecesseeusccssecesees 

9; Interest on a particular legacy is due from the day of demand of its delivery, 
arising ex mord, and depending on the lapse of time the legatee is deprived of the 
use of it being aa legal consequence of the debt or obligation ; and may be allow- 
ed without being specially claimed in the petition. 

Same vs. same; on a re-hearing in part. 

10. Interest is due on a legacy for a specific sum of money from judicial demand 
aud follows as a legal consequence of the debt or principal obligation....-.-...-.. 


LEVEES. 


~ 1. [tis not necessary to show police regulation to compel a front proprietor to 
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make his levee on a bayou communicating with the river. Under the law of 1829 
all riparian owners are bound to keep up levees on their fronts; and in neglecting 
to do so, are liable for all damages and losseg, agreeable to articles 2234-5 of the | 
Louisiana Code.:-------- Barrataria and Lafourche Canal Co. vs Field et al. 421 


e 


MARITAL PORTION. 


1. The action given to the surviving wife,to claim her marital portion when she 
isein necessitous circumstances, presupposes a liquidation and final settlement of 
the succession of the husband; andalso of the community lately existing between 
Er a 66 oe 6 Hk c'o oo MEE cee vce eps vc ve cece Harrell vs. Harrell et al. 374 

2, It is only after the liquidation and settlement of the succession that the ac- 


tion for the marital portion, is open, which depends on two essential and relative 


facts ; that the husband died rich and Yéft his widow in necessituus circumstances. ib, 


MINORS. 


1. Where. the minor’s rights against his tutor are secured by a special mort- 
gage regularly accepted by a family meeting and dy the court, the purchaser is 
justified in concluding that the general mortgage in favor of the minor has ceased 
WO aia aw ove ale atin: > wf glk “a slg wip tac ae o's sled ese cc ces Lesassier vs. Dashiell. 194 


2. Third persons dealing with a tutor are bound to inquire how the minor’s 
rights are secured ; and the general mortgage resulting from the tutorship only 
‘ceases'to exist with regard to third persons after the special mortgage has been . a 
aecepted NS «on tis eng vacate visin Wh 6d 140 8 ve BU erole vieee pb vid bia OREM oh 46. 4 Es, 
3. The general rule is that purchasers under the faith of proceedings appa- a 
rently sanctioned by the probate court, or a judgment cannot be affected by a suit 
of the minor seeking to annul those proceedings.--.----+-+++++++++++eeeeterrs ib, 
4. Where the proceedings in the court of probates do not conform to all the 
provisions and formalities of the law required in giving special, in lieu of a gen- 
eral mortgage, the judgment rendered therein is not sufficient to protect purch- 
asers against the minor’s general mortgage: -----+--++++++seeeertereeeeeereees ib. 
5. And where no experts were appointed no previous liquidation of the minor’s 
rights had and the act of special mortgage not accepted by the judge or under 
tutor, and never sanctioned by the court of probates, such proceedings will not 
authorize the purchaser from the tutor, to disregard the minor’s general mort- 


MORTGAGE AND PRIVILEGE. 
1, The renewal of the registry of a mortgage after the lapse of ten years from 





the recording, cannot avail the mortgagee against an ordinary third possessor, or | 
subsequent mortgagee-.-----+-+--+-++eeeeseeeeee ae ade ee aia Dupuy vs. Dashiell. 60 . 


2. But where a subsequent purchaser assumes the payment of the mortgage 
debts due the original vendor, he cannot avail himself cf the want of re-inserip- 
tion of the original mortgage within the ten years,- ---- +--+ +++-++s+eeseeeeeere ib. 

3. Where the subsequent purchaser assumes the mortgage debts of his vendor — 
to the original seller with a clause that “the plantation and slaves remain spe- 
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cially mortgaged to secure their payment,” it has the effeet of giving a new right 

of mortgage to the original WOON 63055 Fis Oy adeno te pole cccsengetw onde baa bay ib, 
4. The subsequent purchaser and third possessor who assumes the debts of his 

vendor, can also avail himself and plead any payments the vendor may have made 

and which have not been allowed.....- +++ ++ eeeceseerseeeceeeeseesencerereens ib. 
5. The taking a mortgage on a vessel by notarial act to secure loans or notes 

due by the owner on account of the vessel, does not confer any right or privilege 

whatever ; ships not being suceptible of mortgage.---------- Grant vs. Fiol et al. 158 
6. So a creditor for advances or loans in money made to the owner and ap- 

plied to the use of the vessel, has no privilege allowed him by law..-.--- tteeeee ib, 
7. Attaching or seizing creditors are entitled to a preference over ordinary 

creditors; and over each other, according to the order of their seizures...-..--- ib, ‘ 
8. Claims for towage are not entitled to a privilege, it not being expressly al- 


9. Where property is mortgaged to the Bank of Louisiana and is sold by the 
administrator of the estate, by order of the court of probates, the bank, by the pro- 
visions of its charter, is not bound by the probate proceedings, alone, and the pur- 
chasers do not take the property free of incumbrance, but subject to the bauk’s 

4, | NMR SOs fue So sbi Gath - apecevieentinnes vos Williams vs. Bank of Louisiana. 378 . 
a _ 10. Judicial mortgages resulting from recorded judgments of creditors of a tu- 
| tor, acquired under the faith and protection of a court of competent jurisdiction, 
| which had never been annulled or attacked, will be satisfied in preference to the 

ps _¢  minor’s general mortgage, purporting to have been raised by this judgment. 

Lesassier vs. Dashiell. 194 

| 11. But where the proceedings in the court of probates do not conform to all 

3 q the provisions and formalities of the law required in giving special, in lieu of a 

general mortgage, the judgment rendered therein is not sufficient to protect pur- 

chasers against the minor’s general mortgage.------++-+-+++++ eeereeseeeeeee ib. 

12. The syndic is without authority to raise mortgages existing.on property 
surrendered, in favor of persons, before it passed into the hands of the insolvent 

and who are not his creditors..-.---+-++++++eseeeeeerers Foley vs. Dufonr et al. 52% 

13. The first and oldest mortgagee, who purchases in the premises is subro- 
gated to all the rights under this mortgage, sufficient to repel a younger mortga- 
gee seeking to disturb him..--- ----+++++++++++++++5 Seghers et al. vs. Courcelle. 551 
14. There is no privilege allowed by law in favor of daily or monthly laborers 
employed in a saw-mill..-.--+--++--+-++++ Barbour et al. vs. Dunean’s Curator. 439 
15. Lessors have the highest order of privileges expressly given, by taking or 
seizing the moveable effects of the lessee found on the property leased.....-.... ibe 


= NEW ORLEANS. 
| 1. The City limits of New Orleans terminates at the outer edge of the levee, 
towards the river Mississippi, which is by law the bank of the river, and the line 
of division between the municipalities consequently terminates there. 
Municipality No.2 vs. Municipality No. 1. 573 
2. The direction of the wharves, necessary to be built after the division of the 
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city into municipalities, is governed by different rales from the lines of division‘on 


shore, Each municipality should construct the wharves within its limits at right 
angles to the levee, by running square into the river. ..---. +++. seeseeseeeeees ib. 
3. So where the Municipality No. 1 extended its wharf at the divisional line dia- 
gonally into the river, in the direction of the course of the dividing line on shore, 
it was ordered to be demolished, and the wharf to be made at right angles with 
Chats TA WAGES 60s 9 Finks a sins 6c ese oisin ne Wait’ Sole eldp ble dis eloie ap a einele ele Raoabe , ibs 


NEW TRIAL, 
1. In an affidavit for a new trial on the ground of newly discovered evidence 
since the trial, the party must not only show that he used every effort in his pow- 
er to procure the evidence, but also that it is admissible and material under the 
pleadings KS stip w'v.a nine tip o'nieinh vine Wa SUS CUMas os a e'enne! ose’ Landry vs. Baugnon. 82’ 
2. So in a motion for a new trial after judgment by default is made final, newly 
discovered evidence of payment is insufficient, as it would not be admissible with- 
out new pleadings or answer filed ; and no amendment of the pleadings will be per- 
mitted after judgment. ies Bh eidiew v's 66 we beUete Vole obs oe WSbs cule owes ewilee d0Rb ceeded ib, 
3. When new evidence on which a new trial is based, is discovered while one of 
the party’s witnesses is under examination, he should immediately move for a con- 
tinuance, allowing time to procure the newly discovered evidence. 
Davis vs. Davis’s Syndic. 259 


4. A party dissatisfied with the verdict of a jury, is expressly allowed three 
days in which to move for a new trial; but he may waive this right; and he will 


’ be considered as having done so, when he neglects to avail himself of it. Having 


waived this right, he cannot claim relief in this court; especially when he opposed 

the adverse party’s attempt to obtain a new trial‘. ...--.-.....- Nettles vs. Scott. 336 
5. Itis different in relation to new trials asked from the court. The party may 

well imagine he cannot change the decision, when he has no new argument to offer 

to the same judge who rendered the first judgment; but a new jury sits in the se- 

NESSIE TTG EIST IRPLLE STL ELT PP ee ETETET ETE ETC ib- 


NOTARIES. 


1. The notary must state facts and show what he has done to find out the resi- 
dence of an endorser, and give notice of protest; and not merely to assert in © 
general terms that he made diligent inquiry and was unable to aséertain it. , 

Fleming et al. vs. Hills. 1 

2. 60 wi eal thie notery’s clerk testified that “he had made diligent inquiry and 
endeavored t 0 find out the residence of the endorser,” but in vain; it was held to 
be insufficient. The particular facts must be shown to enable the court to deter- 
mine if proper diligence has been used.. «+. + De eevadedccccdvenesnd oreee cameek ib- 

$. The prestimption resulting from the official character and certificate of the 
notary is, that due demand was made of the drawer or maker of a note; and the 
onus is upon the adverse party to show that iio’ such demand was made. It is not 
enough to show that they failed to recover of their immediate endorser for want 


of due‘démand and notice, in a case where the notary was not a party. 
Oakey et al. vs. Bank of Louisiana et al, 386 
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4. A notary will not be allowed to testify to any thing which contradicts or 

strengthens his official acts as declared and set forth in his certificate of protest.-- 386 
5. Where a note discounted in bank is not legally protested so as to bind all 

the endorsers, the bank alone is responsible to the injured party by the neglect of 

the notary. There is no privity between this party, and the notary, who is the 

agent of the bank..~...--.+se50. C6 ogy ggd dh cEVHTUND 640.5 dich d 54500 babe eee 1b; 


6. The notary must find out the domicil of the maker of a note, and make de- 
mand there, when no place is designated and personal demand cannot be made,-. 15- 

7. A notary will not’be permitted to alter his record of the protest and notice 

to endorsers, by interlining and inserting the manner or circumstances of giving 
notice, which he or his clerk may have omitted..-.--.- Peyroux et al. vs. Davis. 479 

8. Where the defendants put a note into the hands of their notary which had 

been deposited with them for collection, who failed to make a record of his pro- 

test and notice to the endorsers, by which the latter ‘were discharged: Held, that 

the notary and his sureties, and not the bank, are liable. , 

Hyde & Goodrich vs. Planters’ Bank of Mississippi. 560 


PARTITION. 


1. Inan action of partition the omission of some of the defendants to appeal, 
cannot effect the right of the others to do so,....------ Farrar vs. New port et al. 346 


PARTNERSHIP. 


1. The owners of a steamboat, transporting passengers and carrying merchan- 
dize for hire, are commereial partners and may be sued individually, or a portion 
of them, for a debt due by the boat, without joining all the parties in the action. 
Black vs. Savory ef al. 85 
2, After dissolution of the partnership the partners should be sued in the parish 
or place of their domicil ; and only those residing in the same parish, can be join- 
RRL nts vegccece sees 050s conetddeigd uh aves casa even einnnindasnnna tr EamE ib: 
$. While a commercial partnership is in existence, service of citation on one of 
the members of the firm is good against all of them ; but after its dissolution every 
member, intended to be sued and made a party, must be served with citation sep- 
aratelys---s--+se rere ceee cece decdeceenees Gaiennié vs. Aikin’s Executor et al. 42 
4. The liquidator of a partnership has no authority to stand in judgment for the 
other members of the firm, unless a special power be given to that effeet..--+....- ib- 
5. So where the partners of a commercial firm were sued after the disse of 
the partnership, and one only was cited who appeared and put in. 
for himself: Held that the judgment was null and void as to the other ' a8 | 
separately cited,.-.-...--++- dogo Ue sp B Eales oan ae ean oh ae 
6. Real estate or immoveable property although purchased in +e 
becomes the joint property of the individuals composing the firm and not part- 
nership property liable first to the partnership debts. 
Bernard, syndic, $c. vs. Dufour. 596 
7. Where real estate is paid for with partnership funds, it creates an individual 
79 .vOL. XVII. 
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indebtedness of the partner to the firm, but the partnership does not thereby be- 


come the owner ; or confer on the creditors of the firm any right or privilege on 
its proceeds, in preference to individual creditors.--...--- +: PE od vo ves wee eg? eve 596 
8. The individual share or interest of a partner in real estate will form a fund 
in the: hands of his syndic, liable to the claims of all his creditors weaned dis- 
— hte 9 AiaiW We plied aie:6'< 0c Se pie igh one oe aietyaiaibioik-o wes ne wo wicetn aeiieneete dak ib: 
9. Partnership creditors ‘are privileged over individual ones, on the sith 
effects; but the latter have no such preference over the former on the separate 
and individual property surrendered by the insolvent member of a firm....-....- ib: 
10. The liquidating partner of a firm has no right to dispose of and control the 
undivided interest of the other partner in real property owned jointly........... ib. 


PAYMENT. ‘* 
1. To prove the extinguishment of the debt, claimed in thé suit, such payment 
must be specially pleaded. telipacn|o'e AEE TA AS ARR Landry vs. Baugnon. 82 
2. The plea of payment relates particularly to transactions between plaintiff and 
defendant, and exclusively to sums paid the latter in discharge or in part payment 
of the plaintiff's demand.,............ Corr cewebevcess Davis vs. Davis’s Syndic. 205 
3. Under the plea of the general issue, the defendant has a right to show that 
the plaintiff has no claim, or a less one than he sets up, or show money legally ex- 
pended for plaintiff's benefit, education, etc.; and in general every payment may 
be proved, made to any person, except the plaintiff, which tends to lessen or des- 


4. Payment made to the payee by the drawee of a bill of exchange which is 
pledged to him, evidenced by a receipt written over the payee’s endorsement, 
before the bill was due, when it is shown the property of the bill was inanother ~- 
and liable to his creditors,is bad and will not avail against the claims of the 


PLEDGE. 

1. A seizing creditor can call for the production and inspection of notes and bills 
given in pledge; notwithstanding the answers of the pledgee that he has them in 
pledge. The creditor has a right, by inspection, to ascertain whether the pledge 
was complete by the endorsement of the pledgor..-- -.... Sewall vs. McNeil et al. 185 

2. The pledge of a bill of exchange or promissory note by notarial act; although 
endorsed by the payee in blank, is not complete and binding as against third per- 
sons andereditors without endorsement of the pledgor, if the instrument be nego- 
tables. 60. wee eee e cece cece wee e cece eeeeees Cee ccccccccccecccovenceavenepecs ib- 

3. A subsequent transfer of notes with notice and delivery, will hold against a 
prior pledge and transfer by notarial act, without actual delivery, although due 
notice had been given;- oe cdweveecs es ccece péeesee Winchester vs. Ory’s 's Syndics. 428 

4. The pledge ofa claim or note, on another person, must be by notarial act with 
actual delivery of the thing pledged ; and if it be a negotiable note it must be en- 
dorsed. Without such a transfer and delivery of the rights of third parties are 
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PRINCIPAL MATTERS. 


PRACTICE. 
1; Where the adverse party is notified, by a rule before trial, to ‘show cause 
why certain depositions shall not be read, and no valid objection is made, it is'too 
late at the trial to have them excluded, sali there are glaring defects in them.’ © 
Anderson vs. Dinn. 168 
2. Where the verdict substantially settles all the pointstin controversy, it will 
be deemed sufficient, although it may not technically embrace each issue aris- © 
ing out of the pleadings..-... < éimtiniy clnmsideie, tu gicldlaspanieameninns caine tiie watuee Se 
3. If the judgment be different from the verdict, it is not a cause for a new trial, 
or to remand the case. It will be so amended as to conform to the verdict....-«« ib+ 
4. The petition and prayer for sequestration and for judgment when the note be- 
comes due, may be considered a conservatory measure , and the filing of an amend- 
ed petition after the note is actually due, with a prayer for judgment, be taken as 
the inception of the suit..---- +--+ + ceeeeesseeeeterrnsaectinns Nelzon. vs. Pool. 209 
5. So a branch of the Union Bank has no legal or corporate existence to enable 
it (0 sue or stand in judgment; and although the owner of a negotiable instrument, 
yet having no capacity to sue, nd action ¢ can be maintained by it on said instrument. 
Union Bank vs. Dunn et al. 234 
6. Parties are not to be controlled in the order or manner of introducing the dif- 
ferent parts of their evidence of their case.-- Perkins vs. Nettles’ Administrator. 253 
7. The plea of payment relates to transactions between plaintiff and defendant: 
Under the plea of the general issue the defendant may show that the plaintiff has 
no claim or a less one; or show money paid on his, plaintiff’s, account for his 
maintainance or education, he being a minor; and in general every payment may be 
proved, made to any person except the plaintiff, which tends to destroy or lessen 
his demand... --- +--+ ese ceeecscs ence cece csc teens Davis vs. Davis’s Syndic. 259 
8. Where an answer is put in and acted on, it cannot afterwards be objected. to 
or assigned for error, that the clerk omitted to mark it filed. 
Copeland vs. Mickie et al. 286 
9. Although the want of proper parties can, in general, only be taken advantage 
of by plea or exception; yet if the plaintiffsingled out a part of those who were 
parties and took judgment against them, while as to others the cause was continued 
it may be assigned as error apparent on the face of the record, 
Reynolds, Byrne & Co. vs. Feliciana Steam-boat Company. 397 
10. It is not required to be proved that the laws of Mississippi, where a note is 
made payable, need not be presented for payment at the place designated 
therein, in order to maintain an action against the maker, when the want . 
of demand is not pleaded. -......---- tt eeeeeees Wetmore & Co. v8, Merrifield. 513 
11. Proof of the defendant’s signature as acceptor, and also of the payee ofthe 
bill, is required before a recovery can be had, when the general issue is pleaded 
and the signatures of the acceptors specially denied..--.---- Fryer_et al ys. Darcy. 527 
12. A party should not be permitted to take a second rule, even fora new cause, 
after having unsuccessfully attempted to sustain the first one for the same pur-. 
pose, unless the new cause should have arisen afterwards. 
Buel vs. New York Steamer et al. 541 
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13. A witness may be introduced and examined by either party after the evi- 
dence is closed, when offered before commencing the argument. 
14, An exception to the charge of the court must be taken when the judge saath: 
have finished hischarge ; before the jury retire and in their presence. 


15. There is no necessity of stating’ in full the names intended by the letters 
placed between the names and sur-names of the plaintiff’s in the petition. 
y Shipman & Ayres vs. Haynes. 503 
16. Where a commission is addressed to W. E.,notary public, in another State, 
he is thereby authorized to administer an oath to the + gre interrogated, whether 
his official station as notary authorized him or not... eect eee eet eeeeeeere ++ ib- 


PRESCRIPTION. 


1. Where it is established that the defendant has been judicially notified of the 
title or claim which is the foundation of the demand for the whole of the property 
or debt, so as to acquire a sufficient knowledge of the rights, sought to be enforced 
against him, there results a legal interruption of prescription in favor of those to 
whom such rights belong Flower et al. vs. O’Connor. 213 
2. So where suit is brought on a promissory note by D. F., as surviving partner 
of the commercial firm of D. B. F. & Co., who was non-suited, yet it being for 
the whole amount of the claim or note, caused such an interruption in favor of the 
plaintiff’s firm, as to destroy the defendant’s plea of prescription 
3. Although one cannot prescribe against his own title, he can prescribe beyond 
it; and claim more land than his title calls for, if he has had uninterrupted pos- 
session of the surplus a sufficient length of time. 
Zeringue vs. Harang’s administrator. 349 
4, The prescription of actions against sheriffs for misfeasance and illegal acts of 
office, is extended by the act of 28th February, 1837, from one to two years, from 
the day of the commission of the acts complained of. 
Stinson, curator, ¢-c:, vs. Buisson. 567 
5. The plea of prescription and of a discharge under a protestation that the debt 
was never due, do not amount toa waiver of the plea of the general issue. 
L.& T. F. Shewell vs. Raguet: 457" 
6. In an action of debt on an account, the pleas of prescription and discharge 
under the insolvent laws of another State, do not amount to a waiver of the plea of 
Thomas Shewell vs. Raguet. 459 


PRINCIPAL AND AGENT. 


1. Between principal and agent, where ever the former can identify his pro- 
perty, or its proceeds, in the hands of his factor or agent, he is entitled to re- 
Cover it..++++++++ +++» Stetson, Avery & Co. vs. Gurney; Robertson intervenor, 162 

2. But money, the mere representative of value, cannot be identified and re- 
claimed as goods or property; When money is advanced to an agent to be em- 
ployed in the purchase of cotton, &c., the latter becomes indebted for that 
amount and the relation of debtor and creditor exists between them,--.++...+«+ « ib: 
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‘ So where R. advanced money to G. a broker, to buy cotton, and the latter 
deposited the money in bank to his own credit which was in part seized by one 
of his judgment creditors: Held, that it was rightfully seized. Money deposited 
in bank cannot be identified and is in fact a debt due the depositor by the bank... 162 
4; An agent interested only to the amount of his commissions is a competent 
witness for his principal; but when his interest is distinct and not apie out 
of his agency he is incompetent. bapipis's 6SUU cle ewe Wide Und dpe Cope ws weenie en ue ib- - 
5. Anagent who sells goods or property of his principal and takes a note to oe 
his own order, which is protested at maturity and he uses no legal means or dili- 
gence to enforce or secure payment, he makes the debt his own and is liable to 
his principal for its amount...--.---..--+eseseseeeeeeeeeees Kinney vs. Crane. 417 
6. A bank employing their notary to protest a note deposited with them for 
collection, is not liable for the official misconduct or failure of the notary to give 
notice to the endorsers by which they are discharged. 
Hyde & Goodrich ys. Planters’? Bank of Mississippi. 560 


7. So where the defendant gave a note, deposited with them for collection to 
their notary, who failed to make a record of his protest and notice to the endor- 
ser by which the latter was discharged: Held, that the notary and his sureties, 
and not the bank, are liable... «+. ..-.-eee cee c cece cece ee ceeeceneceeteenscens ab.. 
8. Where the notary states he demanded payment of F. E., the attorney in 
fact of the drawer, the notary’s statement is no evidence of the agency. It 
should be proved on the trial like any other fact..-..--.--.-- Fortier vs. Field. 587 


PROHIBITION. 

1. A writ of prohibition will not be granted, prohibiting the Judge a guo from 
proceeding to try a cause on the merits, while an appeal is pending from.a judg- 
ment dissolving an injunction on a matter purely incidental to the main action. 

State vs. Judge of the first District Court. 511 


RATIFICATION. 


1, The acts of a party from whieh the ratification of a contract is sought to be 
deduced, must evince clearly and unequivocally his intention to ratify. If his 
acts be in any manner accounted for without a ratification of the contract ‘neces- 
sarily resulting from them, they do not amount to an approval or confirmation. 

Copeland vs, Mickie et al. 286 

2. No tacit approval or ratification of an act or contract is recognized except 
that which results from the fact of suffering time to elapse within which the res- 
cissory action may be exercised..---.----+++seseseeeeeeceeeecereeee eeeeeees ib- 

3. So «in a contract of sale procured by threats and violence and’ where the 
party received the money, partly through necessity and from the belief that it was 
incumbent on him to use diligence to collect the draft in which he was to be paid, 
but he .soon after tendered the money and demanded a rescission of the sale: 

I Cat Ose eee ee. ott, Gaara 
ratify ats anil, oss tidieis 5. tn 0 6 Ue UE Meee s cr cvccdeccntdecveveccsascccsetes 4b: 
4. Where the puschaner of dete as ilies sale, remains in the undisturbed 
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possession and has paid part of the price, it will be consideyed a ratification of 

the sale and he cannot resist payment of the balance. . 
Stephenson’s administrator vs. Addison et al. 4s 


RES JUDICATA. 


1. A plea which states that a final settlement had taken place of all accounts 
and transactions between the parties at a certain period, isan admission which 
precludes the party making this plea, from claiming any balance apparently due 
before that period....-.----++++++e.+++ Erwin’s heirs & assigns vs. Bissell et al, 92 

2. The judgment forms the authority of the thing adjudged upon all matters 


and demands set up in the pleadings. iia Simin eibblela shaky ove cdi SGaSE ed edee ve ae ib: 


3. A judgment not rendered between the same parties cannot form the plea of 
res judicata,-++-+-+-+++++++ ON WWefolpmiep binalel etd Randall vs. Bank of Louisiana. 273 


SALE. 


1. Where the thing sold turns out to be so defective that had the defects been 
made known to the purchaser, he would not have bought, the sale will be rescin- 


oS BG SAE CoP ETRE RR ERR, sie nscale P -Melangon vs.. Robichaux. 97 
2. Even if the warranty is excluded, the seller is bound to disclose the defects 
or vices of the thing sold, to the buyer..-----+--++++seeseeceeececeesceceeuees id. 


3. Where the evidence shows the conveyance of a house and lot was made in 
fraud of creditors by the debtor, to a third person for an alleged price, the sale 
will be avoided.---- ..eres-seeeeeeeeeeeees Lopez’s Heirs vs. Bergel, f. w. c. 257 

4 Where the vendor “sells all his right to the land back of that on which he 
resides,” it will be considered a sale at the purchaser’s risk, which implies no 
warranty and the question of eviction and probable disturbance have no applica- 


ty RD | ee ee ee ee ora Laville vs. Rightor et al. 303 


5. Where the price is not paid, the vendor may obtain a dissolution or rescis- 
sion of the sale; and the court will fix a day, on which if the price is not paid, 
the sale will be rescinded........--.++se++.. OE PT ee eee ib. 


6. When the thing sold remains in the corporeal possession of the seller, who 4” 


is suffered to act as owner to the injury of a third person, the rule that the de- 

livery of immoveables always accompanies the public act which transfers the pro- 

perty, ceases to be applicable..-----------+--.- Thibodeaux vs. Thomasson et al, 353 
7. A sale of plaintiff’s pretentions to a tract of land, the title to which was in 

the United States, but both parties being ignorant that it had been comprized 

within the “Live Oak reservation,” and was not liable to entry, is an error in the 

motive sufficient to rescind the sale..-.-.....+---++- Theriot vs. Chaudoir et al. 445 
8. Where the. price is stipulated ina sale is large, and it is even doubtful as 

to the error in the motive, the court will incline in favor of a party striving to 

avoid loss against one seeking to obtain gain. Re Koes sees doGeccccesedccesecsed ib. 
9. A promise to sell when the thing sold and lial tocein agreed on, is 

so far a sale, that it gives to either party a right to claim,. rect@ via, the delivery 

of the thing or payment of the price; but the promise does not place the thing at 
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the risk of the promissee, or transfer to him the ownership or dominion of it. 
McDonald vs. Aubert, 448 
10. Where the purchaser of a slave, at probate sale, remains in the undisturb- 
ed possession and has paid part of the price it will be considered a ratification of 
the sale, and he cannot resist payment of the balance. 
Stephenson’s Administrator vs. Addison et al. 454 
11. Ifa sale becomes valid by ratification of the purchaser, and the seller seeks 
payment, there can be no danger of eviction when no third party makes any 


12, An appraisement of the identical property claimed, together with a receipt 
on the back of the execution, by plaintiff, that she received the amount of sale of 
the property seized by becoming the purchaser, is insufficient evidence of title 
to it, when the sheriff’s deed is not produced, and there is no other evidence of 
an adjudication... ..-----++++++seeeseeeeeeeeeers Bourgeois vs. Bourgeois et al. 494 


SHERIFF. 

1. Soa sheriff suffering an escape of a debtor, arrested on mesne process, his 
responsibility is limited to the loss actually sustained by the plaintiff; and the 
actual loss must be ascertained before judgment. 

Stinson, Curator, &c. vs. Buisson. 567 

2. It is not certain that an ex-sheriff could recover on a bond taken payable to 
himeelf as sheriff, after he is functus officio.. -+-..... . - Buisson vs. Hyde et al. 19 

3. A sheriff having ceased to be a public officer, he has no right any longer to 
keep or collect any bonds given to him as sheriff, in execution of any order of 
COUP E.c sce cc crercccccccccc cers cece asec cccesccecs Same case, on a re-hearing. 22 

4. The sheriff who sequesters property is bound to use the same diligence to 
preserve it as he would do for himself; and to use such care as will secure it for 

* the benefit of the party to whom it is ultimately adjudged. 

Parish vs. Hozey, Sheriff. 578 
- §. So where a bill of exchange is sequestered, the sheriff is bound to have it 
presented for payment at maturity, and if not paid, to have it protested, and due 
/ tidtice given to all the parties to it, otherwise he will be liable for the amount...- ib. 


SHERIFF’S SALE. 


1. The judgment under which a sheriff’s sale was made, must be produced as 
the basis on which execution issued, and which is of itself prima facia evidence 
of the regularity of the previous proceedings....------- Childress vs, Allin et al. 37 
2. So a sheriff’s deed which appears on its face to have been officially and le- 
gally made, should not be rejected when offered as evidence in support of the 
plaintiff’s title, on the ground that the judgment on which execution issued, was 
defective and not legally RORAETOE, «0 0 00:00 0 00-0. 69.0:0.0.0'ngeilidink ie we aw anpiys<0ie « ib. 
3. The writ of execution and sheriff’s return thereon, in ordinary cases are 
absolutely necessary to support a sheriff’s sale; but when itis shown that they, 
together with the other papers of the suit, have been lost or destroyed, a ony 
of the naked judgment from the minutes of the court will suffice, ....--. 
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4. Where the judgment creditor purchases in the property of his debtor at .. 
. sheriff’s sale and reconveys it to him on certain terms and conditions; from the 
moment of the adjudication it isan extinguishment of the judgment for the price « 
bid on the property; and no new execution can issue on the judgment without 
notice, and contradictorily with the judgment ereditor.. ---- Zacharie vs. Winter, 76 
5. A subsequent mortgagee of property sold at sheriff’s sale who made a pri- 
vate arrangement with the purchaser, who was the seizing creditor, was an in- | 
competent appraiser. A fraudulent appraisement is, as if none had been made. 1. | 
6. A-sheriff’s sale of immoveable property must be made at the seat of justice 
for the parish where the seizure is made; unless in the country and the debtor 
requires it to be made on the plantation, which fact must be stated in the adver- 


























»  SHERIFF’S BONDS. a 


1. It is not certain that an ex-sheriff could recover on a bond taken payable to 
himself as sheriff, after he is functus officio.....++++-+-- Buisson vs: Hyde et al. 19 
2. A sheriff’s bond, taken under an order of court, payable to himself as 
sheriff, for the price of property sold, gives hit no right to the bond in his for- 
mer capacity of sheriff, when he has resigned, as the legal agent of the party is 
interested, and less so in his individual capacity..---Sume case; onare-hearing. 2 
3. So a sheriff having ceased to be a public officer, has no longer any right to 
keep, or collect any bond given to him as sheriff, in exeeution of any order of 
I RAE. iat (Minin ete aE Oe sc ck ses ah eam k ne woe Cbs $6 60 6.08. Cab we 6 tb. 
4. Where a bond is taken to the sheriff in his official capacity, although it be 
not payable to his successors in office, yet on his resignation, his successor ought 
to be the judicial depositary DUM cade cece wens Sobetecccc db ceee cruebee ib. 


SIMULATION. 


1. A simulation isnot necessarily afrand. It is only when injury to third per- 
sons is intended that it becomes fraudulent. cy. 
Gravier’s curator vs. Carraby’s executor. 118, 


SLAVES. 


1: Where the evidence shows that a slave, mules, and cart were run over and de- 
stroyed through the fault and folly of the slave in driving across the rail road of the . 
defendants when the engine was approaching and near, the owner cannot recover 
any thing for their loss.....---- Lesseps vs. Pontchartrain Rail Road Company. 361 


= Co ia 


STEAM BOATS AND OWNERS. 


1. The captain of a steamboat is answerable for the damage occasioned by the 
engineer in bringing a slave on board, or acts of those employed by him, even when 
these acts are done contrary to his instructions and without his knowledge. 

Buel vs. New York Steamer et al. S41 
2. To make the captain of a steamboat liable for a slave lost by going on board, 
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‘ aie 
‘the plaintiff must in all cases prove he could have prevented the act complained 


"3. Where it is shown a slave was allowed to go on board defendants’ steamboat 
and be carried out of the State, so that he was lost, he is liable for his value and all 
costs and damages, and cannot be excused — ee for 
free, pid'e #6 PUTER TIEERERIEEEEET TE Ee Tce ee ee ere 


SUCCESSION. 

1. Until a succession, accepted with the benefit of inventory, has been adminis- 
tered, itis under the control and supervision of the Court of Probates;-and is not 
liable to be sold at the instance and recommendation of a family meeting in favor 
of the minor heirs... ..- +++ State vs. Judge of Probates of St. John Baptiste. 500, 

2. After its liquidation, should there remain any property when the debts are 

_ paid, the beneficiary heirs may be put in possession. Any sale that may be neces- 
sary must be ordered by the Judge of the parish of the minor’s domicil with the 
advice of a family meeting. co ceccenccccce ee ceeccese ererre rrr ri ereeeeceneces eo 4b» 


THIRD PERSONS. 

1. Third persons cannot contest the validity of a sale and a transfer of a judg- 
ment between others, as being simulated. It is only the heir or creditor of the 
owner, whose right or interest may have been affected or prejudiced by the trans- 
fer, who can complain.--------+++- tee eesees -Randall vs. Bank of Louisiana. 273 


VENDOR AND VENDEE. 

1. Where the vendor “ sells all his right to the land back of that on which he 
resides,” it will be considered as a sale at the purchasers risk, which implies no 
warranty, and the questions of eviction and probable disturbance have no applica- 
hee OD Bho cei ccccc ccc cccccccebscdebebe deccien beens Laville vs. Rightor et al. 303 

2. Where the price is not paid the vendor may obtain the rescission of the sale; 
and the court will fix a day on which, if the price is not paid the sale will be re- 

RE cv csGcdccvcdcotscdscnccegecscety ee cestecennennmn oe sean secoece OOS 
i Ss. "The defendant contracted under a penalty to buy the plaintiffs plantation for a 
eertain sum, payable in a year, but to be discharged on the vendor’s obtaining a 
loan from Bank on mortgage of the premises by the vendee’s taking his place : 
Held, that as soon as the loan was obtained the purchaser is liable to the penalty 
when he failed to take his vendor’s place as debtor to the bank. 
Nettles vs. Scott. 336. 

































VERDICT—szxz Jury. 


WALL. ; 
1, A co-proprietor is at liberty to increase the height of a wall, hold in common, 
at his own expense, and if the common wall is unable to support the additional 
weight of the new one, he is bound to,rebuild it anew, at his expense, taking the 
80 vOL. XVII. 








‘634: 






INDEX OF THE 





ae 
PAGE 


additional thickness from his own property.----.+----+++++++: Pierce vs. Musson. 389 
2. But an adjacent proprietor has no right to cut away part of the foundation of 

his neighbor’s wall or house, or to cause the projections of his wall to rest on that 

of his neighbor ; if it cause injury or damage, and for which he is responsible if he 

exercises his right without due PPECAULION.- -- +. cere eee cece eee e eters eeeeees tbe 
3. The appointment of experts is a mere precaution, and will not have the effect 

of discharging the neighbor from the obligation of repairing the injury caused by 

the new work, .....- “a-0.0 0.0 neie 0.0 0 CD09 0 ¥8'h Bil 6615p We Se eo cc ees cocoscccseemecbinge ib. 
4. So where the defendant cut away part of the foundation of plaintiff’s wall, | 

and erected his new one thereon, causing damage by cracking and breaking plain- | 

tiff’s wall, he is liable for all the damage occasioned thereby, --------++.++++++++ ab- 
5. It is no excuse against the payment of these damages, that the plaintiff made 

no opposition or objection to the erection of the defendant’s new wall. The latter 

made his new work at his UME. «n\n oles y a b'vinbied cib.tincc ese cn enecese geceueehs ab. 













































WILLS. 


1- The admission of a will to probate and the order given for its execution are 
only preliminary proceedings, necessary for the administration of the estate, and 
do not amount to a judgment, binding on those who are nt parties to them. 
Robert f. w.c. vs. Allier’s agent. 4 
2. Courts of general jurisdiction cannot sustain an action to establish a Will, and 
decree its execution; and also the recovery of property claimed under it.....---- ib- 
3. Whenever the validity of a Willis attacked and put at issue at the time 
that its execution is applied for ; or after it has been regularly probated and order- 
ed to be executed, but previous to the heirs or legatees coming intg the possession 
of the estate under it, Courts of Probate alone have jurisdiction.--+---++++-+++++ ib. 
4. In an action by an heir at law against the testamentary heir or universal le- 
gatee, whois in possession, and sets up the Will as his title to the property, the 
district courts, or courts of general jurisdiction are the proper tribunals in which 


such suits must be brought np A apip ofesiaie Kinks Ungs a'piepahe 9 05 KASEY > Chek das 4oeneube ab. 
5. In France, proof of the execution or signature to an olographic will isnot re- 
quired to make itexeeutory. In Louisiana it is otherwise.- ------- +++ +-+++++++0 ib- 


6. So where a will, made in a foreign country, has not been proved, because the 
laws of that country did not require it, before ordering it to be executed, it cannot 
be registered or carried into effect in Louisiana, without being first duly proved 
before one of our courts of probate- 9 Gk. 0-m Bcccieis gisic @M MDInG eal cnn pie kis 0° c 0,0 qnsis oh ee b+ > 

7. Foreign wills must be proved in the manner provided by the laws of Louisia- } = 
na; if it is not shown that they have been duly proved in the country where made. %b- 

8. So an olographic will, made in France and deposited in the office of a notary 
public there, for execution, without proof of the signature, will not be carried into 
effect in Louisiana, until it be duly proved here in the Court of Probates.-...---- ib: 

9. Where a copy of a foreign will is presented to the Judge of Probates in this 
State, together with authentic evidence of its having been duly approved and or- 
dered to be exeguted in the country where it was received or made, it is the duty 
of the Judge to order the registry and execution of the will. 
State vs. Judge of Probates of New Orleans. 485 
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10 The registry and execution of a foreign will may be made, when the case re- 
quires it, without any appointment of administrator or dative testamentary exe- 


Where one of several executors of a foreign will, duly proved 1d ordered to 

be executed, presents himself for letters testamentary under the here, and the 

case is a proper one, he should be recognized and authorized to act by the Court 

of Probates under its control and supervision. ---.-+- +++. esse eseeeeseeseeees - 
12: The Judge of Probates is in no case authorized to appoint a dative testamen- 

tary executor, until the executor named by the will has had an opportunity to ac- 

eept or refuse the trust. PPP rPrerErerererrrerer reer errr ir) sk) ty tk ib- 


WITNESS. 


1. An agent interested only to the amount of his commissions is a competent 
witness for his principal ; but when his interest is distinet and ngt growing out of 
his agency, he is incompetent. 
Stetson, Avery & Co. vs. Gurney; Robertson, intervenor. 162 
2. The parish treasurer is a competent witness for the parish in a suit by the 
police jury against the sheriff for the parish taxes. 
Police Jury of Iberville vs. Sherburne et al. 343 
3. The cashier of a bank, acting as its agent, is a competent witness to testify in 
relation to the collection of monies, settlement of its claims and the sums of mo- 
ney due to and received by it.-----+-+-++-++++ Williams vs. Bank of Louisiana. 378 
4. Affidavits of witnesses sworn to before the clerk not in open court, do not con- 
stitute that proof which is required by-law.....Sandeman vs. Deake ¢& Willard. $32 
5. Clerks of courts have no authority out of the presence of the court to swear 
witnesses and take down their testimony in a cause. They are only to administer 
oaths in open court, and out of it in cases of arrest, attachment, provisional 
seizure, or generally in any conservatory measure required by one of the parties 


1D B GUibie de. cece ccrcccccccccseec sees peccvcec cess shesesesccss suelen sdace Ce ab. 
6. Witnesses must be examined, after issue joined; and give their scab 
in open court, or it must be taken under a commission..-...--- te covescccccces ) Obe 


WORK BY THE JOB. 

1. Where it is ascertained that more repairs were required on a steam boat, 
than were contemplated between the parties and included in their contract; the 
contractor will be entitled to the value of his extra work ata fair price, without 
being liable for the delay occasioned thereby, beyond the time fixed by the con- 
Mailll « dlinay enieskcckinaer Mrahs badeciee vlnlee wish cities weak an Varion vs. Bell. 532 

2. The principal or master workman is only entitled to extra pay for his per- 
sonal attendance when there is no contract fixing the hire and wages of the work- 
WROHG 0 0 ge ccccsccecccccccscese eeeteees Terr ee ereescewice dcsreccodsee coees 8b. 


WRITS or Fi. Fa. anp Ca. Sa.—See Bail and Bail Bond; 
also Imprisonment for Debt. | . 








